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AT & T TECHNOLOGIES,
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COMMUNICATIONS
WORKERS OF AMERICA et al.
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|
Decided April 7, 1986.

Synopsis

Union sought intervention of court to compel
arbitration of dispute concerning company's
layoff of employees. The United States District
Court for the Northern District of Illinois, John
F. Grady, J., ordered arbitration of arbitrability
issue, and employer appealed. The Court of
Appeals, 751 F.2d 203, affirmed, and certiorari
was granted. The Supreme Court, Justice
White, held that it was for court, not arbitrator,
to decide in first instance whether parties
to collective bargaining agreement intended
to arbitrate grievances concerning layoffs
predicated on “lack of work™ determination by
company.

Vacated and remanded.
Justice Brennan filed concurring opinion
in which Chief Justice Burger and Justice

Marshall joined.

Procedural Posture(s): On Appeal.

*%1415 *643 Syllabus

The syllabus constitutes no part of the
opinion of the Court but has been
prepared by the Reporter of Decisions
for the convenience of the reader. See
United States v. Detroit Lumber Co.,
200 U.S. 321, 337, 26 S.Ct. 282, 287,
50 L.Ed. 499.

Petitioner employer and respondent Union are
parties to a collective-bargaining agreement
covering telephone equipment installation
workers. Article 8 of the agreement provides
for arbitration of differences arising over
interpretation of the agreement. Article 9
provides that subject to certain limitations,
but otherwise not subject to the arbitration
clause, petitioner is free to exercise certain
management functions, including the hiring,
placement, and termination of employees.
Article 20 prescribes the order in which
employees will be laid off “[w]hen lack of
work necessitates Layoft.” The Union filed a
grievance challenging petitioner's decision to
lay off 79 installers from its Chicago location,
claiming that there was no lack of work at that
location and that therefore the layoffs would
violate Article 20. But petitioner laid off the
installers and refused to submit the grievance
to arbitration on the ground that under Article
9 the layoffs were not arbitrable. The Union
then sought to compel arbitration by filing suit
in Federal District Court, which, after finding
that the Union's interpretation of Article 20
was at least “arguable,” held that it was for
the arbitrator, not the court, to decide whether
that interpretation had merit, and, accordingly,
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ordered petitioner to arbitrate. The Court of
Appeals affirmed.

Held: The issue whether, because of express
exclusion or other evidence, the dispute over
interpretation of Article 20 was subject to the
arbitration clause, **1416 should have been
decided by the District Court and reviewed by
the Court of Appeals, and should not have been
referred to the arbitrator. Pp. 1418-20.

(@) Under the principles set forth in
the Steelworkers Trilogy (Steelworkers v.
American Mfg. Co., 363 U.S. 564, 80 S.Ct.
1343, 4 L.Ed.2d 1403; Steelworkers v. Warrior
& Gulf Navigation Co., 363 U.S. 574, 80 S.Ct.
1347, 4 L.Ed.2d 1409; and Steelworkers v.
Enterprise Wheel & Car Corp., 363 U.S. 593,
80 S.Ct. 1358, 4 L.Ed.2d 1424), it was the
District Court's duty to interpret the collective-
bargaining agreement and to determine whether
the parties intended to arbitrate grievances
concerning layoffs predicated on a “lack of
work” determination by petitioner. If the
court should determine that the agreement so
provides, then it would be for the arbitrator
to determine the relative merits of the parties'
substantive interpretations of the agreement.
Pp. 1418-20.

*644 (b) This Court will not examine the
collective-bargaining agreement for itself and
affirm the Court of Appeals on the ground that
the parties had agreed to arbitrate the dispute
over the layoffs. It is not this Court's function
in the first instance to construe collective-
bargaining agreements and arbitration clauses,
or to consider any other evidence that might
demonstrate that a particular grievance was not
subject to arbitration. P. 1420.

751 F.2d 203 (CA 7th 1984), vacated and
remanded.

WHITE, J., delivered the opinion for a
unanimous Court. BRENNAN, J., filed a
concurring opinion, in which BURGER, C.J.,
and MARSHALL, J., joined, post, p. —.

Attorneys and Law Firms

Rex E. Lee argued the cause for petitioner.
With him on the briefs were David W.
Carpenter, Gerald D. Skoning, Charles C.

Jackson, Howard J. Trienens, Alfred A. Green,
and Joseph Ramirez.

Laurence Gold argued the cause for
respondents. With him on the brief were Irving
M. Friedman, Stanley Eisenstein, Harold A.

Katz, David Silberman, and James Coppess.*

* Briefs of amici curiae urging reversal were
filed for the Chamber of Commerce of the
United States by John S. Irving, Carl L.
Taylor, and Stephen A. Bokat; and for the
National Association of Manufacturers by Jan
S. Admundson and Gary D. Lipkin.

David E. Feller filed a brief for the National
Academy of Arbitrators as amicus curiae
urging affirmance.

Opinion

Justice WHITE delivered the opinion of the
Court.

The issue presented in this case is whether a
court asked to order arbitration of a grievance
filed under a collective-bargaining agreement
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must first determine that the parties intended
to arbitrate the dispute, or whether that
determination is properly left to the arbitrator.

AT & T Technologies, Inc. (AT & T or the
Company), and the Communications Workers
of America (the Union) are parties to a
collective-bargaining agreement which covers
telephone equipment installation workers.
Article 8 of this agreement *645 establishes
that “differences arising with respect to
the interpretation of this contract or the
performance of any obligation hereunder”
must be referred to a mutually agreeable
arbitrator upon the written demand of either
party. This Article expressly does not cover
disputes “excluded from arbitration by other

provisions of this contract.” ! Article 9
provides that, “subject to the limitations
contained in the provisions of this contract, but
otherwise not subject to the provisions of the
arbitration clause,” AT & T is free to exercise
certain management functions, including the
hiring and placement of employees and the

termination of employrnent.2 “When lack
of work necessitates Layoft,” Article 20
prescribes the order in which employees are to

be laid off.>

Atrticle 8 provides, in pertinent part, as
follows:

“If the National and the Company fail
to settle by negotiation any differences
arising with respect to the interpretation
of this contract or the performance
of any obligation hereunder, such

differences shall (provided that such
dispute is not excluded from arbitration
by other provisions of this contract, and
provided that the grievance procedures
as to such dispute have been exhausted)
be referred upon written demand of
either party to an impartial arbitrator
mutually agreeable to both parties.”
App. 21.

Article 9 states:

“The Union recognizes the right of the
Company (subject to the limitations
contained in the provisions of this
contract, but otherwise not subject to
the provisions of the arbitration clause)
to exercise the functions of managing
the business which involve, among
other things, the hiring and placement
of Employees, the termination of
employment, the assignment of work,
the determination of methods and
equipment to be used, and the control
of the conduct of work.” Id., at 22.

Article 20 provides, in pertinent part,
that “[w]hen lack of work necessitates
Layoff, Employees shall be Laid-Off in
accordance with Term of Employment
and by Layoff groups as set forth in the
following [subparagraphs stating the
order of layoff].” Id., at 23. Article 1.11
defines the term “Layoff” to mean “a
termination of employment arising out
of a reduction in the force due to lack
of work.” Id., at 20.

**1417 On September 17, 1981, the Union
filed a grievance challenging AT & T's decision
to lay off 79 installers from its Chicago base
location. The Union claimed that, because there
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was no lack of work at the Chicago location, the

*646 planned layoffs would violate Article 20
of the agreement. Eight days later, however, AT
& T laid off all 79 workers, and soon thereafter,
the Company transferred approximately the
same number of installers from base locations
in Indiana and Wisconsin to the Chicago base.
AT & T refused to submit the grievance to
arbitration on the ground that under Article
9 the Company's decision to lay off workers
when it determines that a lack of work exists in
a facility is not arbitrable.

The Union then sought to compel arbitration by
filing suit in federal court pursuant to § 301(a)
of the Labor Management Relations Act, 29

U.S.C. § 185(a). 4 Communications Workers
of America v. Western Electric Co., No. 82 C
772 (ND Ill., Nov. 18, 1983). Ruling on cross-
motions for summary judgment, the District
Court reviewed the provisions of Articles §, 9,
and 20, and set forth the parties' arguments as
follows:

Section 301(a), 61 Stat. 156,29 U.S.C.
§ 185(a) states:

“Suits for violation
of contracts between
an  employer and
a labor organization
representing employees
in an industry affecting
commerce as defined in
this chapter, or between
any such organizations,
may be brought in any
district court of the
United States having

jurisdiction  of  the

parties, without respect
of the
controversy or without
regard to the citizenship
of the parties.”

amount in

“Plaintiffs interpret Article 20 to require
that there be an actual lack of work prior
to employee layoffs and argue that there
was no such lack of work in this case.
Under plaintiffs' interpretation, Article 20
would allow the union to take to arbitration
the threshold issue of whether the layoffs
were justified by a lack of work. Defendant
interprets Article 20 as merely providing a
sequence for any layoffs which management,
in its exclusive judgment, determines are
necessary. Under defendant's interpretation,
Article 20 would not allow for an arbitrator
to decide whether the layoffs were warranted
by a lack of work but only whether the
company *647 followed the proper order in
laying off the employees.” App. to Pet. for
Cert. 10A.
Finding that “the union's interpretation of
Article 20 was at least ‘arguable,” ” the
court held that it was ‘“for the arbitrator,
not the court to decide whether the union's
interpretation has merit,” and accordingly,
ordered the Company to arbitrate. /d., at 11A.
The Court of Appeals for the Seventh Circuit
affirmed. Communications Workers of America
v. Western Electric Co., 751 F.2d 203 (1984).
The Court of Appeals understood the District
Court to have ordered arbitration of the
threshold issue of arbitrability. /d., at 205,
n. 4. The court acknowledged the “general
rule” that the issue of arbitrability is for the
courts to decide unless the parties stipulate
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otherwise, but noted that this Court's decisions
in Steelworkers v. Warrior & Gulf Navigation
Co., 363 U.S. 574, 80 S.Ct. 1347, 4 L.Ed.2d
1409 (1960), and Steelworkers v. American
Mfg. Co., 363 U.S. 564, 80 S.Ct. 1343,
4 L.Ed.2d 1403 (1960), caution courts to
avoid becoming entangled in the merits of
a labor dispute under the guise of deciding
arbitrability. From this observation, the court
announced an “exception” to the general
rule, under which “a court should compel
arbitration of the arbitrability issue where
the collective bargaining agreement contains
a standard arbitration clause, the parties
have not clearly excluded the arbitrability
issue from arbitration, and deciding the issue
would entangle the court in interpretation
of substantive provisions of the collective
bargaining agreement and thereby involve
consideration of the merits of the dispute.” 751
F.2d, at 206.

**1418 All of these factors were present in
this case. Article 8 was a “standard arbitration
clause,” and there was “no clear, unambiguous
exclusion from arbitration of terminations
predicated by a lack of work determination.”
ld., at 206-207. Moreover, although there were
“colorable arguments” on both sides of the
exclusion issue, if the court were to decide this
question it would have to interpret not only
Article 8, but Articles 9 and 20 as well, both
of which are “substantive *648 provisions of
the Agreement.” The court thus “decline[d] the
invitation to decide arbitrability,” and ordered
AT & T “to arbitrate the arbitrability issue.” Id.,
at 207.

The court admitted that its exception was
“difficult to reconcile with the Supreme

Court's discussion of a court's duty to decide
arbitrability in [John Wiley & Sons, Inc. v.
Livingston, 376 U.S. 543, 84 S.Ct. 909, 11
L.Ed.2d 898 (1964) ].” The court asserted,
however, that the discussion was “dicta,” and
that this Court had reopened the issue in Nolde
Brothers, Inc. v. Bakery Workers, 430 U.S. 243,
255,n. 8,97 S.Ct. 1067, 1074, n. 8, 51 L.Ed.2d
300 (1977). 751 F.2d, at 206.

We granted certiorari, 474 U.S. 814, 106 S.Ct.
56, 88 L.Ed.2d 46 (1985), and now vacate
the Seventh Circuit's decision and remand for
a determination of whether the Company is
required to arbitrate the Union's grievance.

II

The principles necessary to decide this case
are not new. They were set out by this Court
over 25 years ago in a series of cases known
as the Steelworkers Trilogy: Steelworkers v.
American Mfg. Co., supra; Steelworkers v.
Warrior & Gulf Navigation Co., supra; and
Steelworkers v. Enterprise Wheel & Car Corp.,
363 U.S. 593, 80 S.Ct. 1358, 4 L.Ed.2d
1424 (1960). These precepts have served the
industrial relations community well, and have
led to continued reliance on arbitration, rather
than strikes or lockouts, as the preferred
method of resolving disputes arising during
the term of a collective-bargaining agreement.
We see no reason either to question their
continuing validity, or to eviscerate their
meaning by creating an exception to their
general applicability.

The first principle gleaned from the 7rilogy is
that “arbitration is a matter of contract and a
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party cannot be required to submit to arbitration
any dispute which he has not agreed so to
submit.” Warrior & Gulf, supra, 363 U.S., at
582, 80 S.Ct., at 1353; American Mfg. Co.,
supra, 363 U.S., at 570-571, 80 S.Ct., at 1364—
1365 (BRENNAN, J., concurring). This axiom
recognizes the fact that arbitrators derive their
authority to resolve disputes only because the
parties have agreed in advance to submit such
grievances to *649 arbitration. Gateway Coal
Co. v. Mine Workers, 414 U.S. 368, 374, 94
S.Ct. 629, 635, 38 L.Ed.2d 583 (1974).

The second rule, which follows inexorably
from the first, is that the question of arbitrability
—whether a collective-bargaining agreement
creates a duty for the parties to arbitrate the
particular grievance—is undeniably an issue
for judicial determination. Unless the parties
clearly and unmistakably provide otherwise,
the question of whether the parties agreed to
arbitrate is to be decided by the court, not
the arbitrator. Warrior & Gulf, supra, 363
U.S., at 582-583, 80 S.Ct., at 1352-1353.
See Operating Engineers v. Flair Builders,
Inc., 406 U.S. 487, 491, 92 S.Ct. 1710, 1712,
32 L.Ed.2d 248 (1972); Atkinson v. Sinclair
Refining Co., 370 U.S. 238, 241, 82 S.Ct. 1318,
1320, 8 L.Ed.2d 462 (1962), overruled in part
on other grounds, Boys Markets, Inc. v. Retail
Clerks, 398 U.S. 235,90 S.Ct. 1583,26 L.Ed.2d
199 (1970). Accord, Mitsubishi Motors Corp.
v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614,
626, 105 S.Ct. 3346, 3353-3354, 87 L.Ed.2d
444 (1985).

The Court expressly reaffirmed this principle
in John Wiley & Sons, Inc. v. Livingston, 376

U.S. 543,84 S.Ct. 909, 11 L.Ed.2d 898 (1964).
The “threshold question” there was whether the

court or an arbitrator **1419 should decide if
arbitration provisions in a collective-bargaining
contract survived a corporate merger so as to
bind the surviving corporation. /d., at 546, 84
S.Ct., at 912. The Court answered that there
was “no doubt” that this question was for the
courts. ““ ‘Under our decisions, whether or not
the company was bound to arbitrate, as well
as what issues it must arbitrate, is a matter
to be determined by the Court on the basis
of the contract entered into by the parties.’ ...
The duty to arbitrate being of contractual
origin, a compulsory submission to arbitration
cannot precede judicial determination that the
collective bargaining agreement does in fact
create such a duty.” Id., at 546547, 84 S.Ct., at
912-913 (citations omitted).

The third principle derived from our prior
cases is that, in deciding whether the parties
have agreed to submit a particular grievance
to arbitration, a court is not to rule on the
potential merits of the underlying claims.
Whether “arguable” or not, indeed even if it
appears to the court to be *650 frivolous, the
union's claim that the employer has violated
the collective-bargaining agreement is to be
decided, not by the court asked to order
arbitration, but as the parties have agreed, by
the arbitrator. “The courts, therefore, have no
business weighing the merits of the grievance,
considering whether there is equity in a
particular claim, or determining whether there
is particular language in the written instrument
which will support the claim. The agreement
is to submit all grievances to arbitration,
not merely those which the court will deem
meritorious.” American Mfg. Co., 363 U.S., at
568, 80 S.Ct., at 1346 (footnote omitted).
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Finally, it has been established that where the

contract contains an arbitration clause, there 1s
a presumption of arbitrability in the sense that
“[a]n order to arbitrate the particular grievance
should not be denied unless it may be said
with positive assurance that the arbitration
clause is not susceptible of an interpretation
that covers the asserted dispute. Doubts should
be resolved in favor of coverage.” Warrior
& Gulf, 363 U.S., at 582-583, 80 S.Ct., at
1352-1353. See also Gateway Coal Co. v.
Mine Workers, supra, 414 U.S., at 377-378,
94 S.Ct., at 636—637. Such a presumption is
particularly applicable where the clause is as
broad as the one employed in this case, which
provides for arbitration of “any differences
arising with respect to the interpretation of this
contract or the performance of any obligation
hereunder....” In such cases, “[i]n the absence
of any express provision excluding a particular
grievance from arbitration, we think only the
most forceful evidence of a purpose to exclude
the claim from arbitration can prevail.” Warrior
& Gulf, supra, 363 U.S., at 584-585, 80 S.Ct.,
at 1353-1354.

This presumption of arbitrability for labor
disputes recognizes the greater institutional
competence of arbitrators in interpreting
collective-bargaining agreements, “furthers the
national labor policy of peaceful resolution
of labor disputes and thus best accords with
the parties' presumed objectives in pursuing
collective bargaining.” Schneider Moving &
Storage Co. v. Robbins, 466 U.S. 364, 371—
372, 104 S.Ct. 1844, 1849-1850, 80 L.Ed.2d
366 (1984) (citation *651 omitted). See
Gateway Coal Co., supra, 414 U.S., at 378—
379, 94 S.Ct., at 637-638. The willingness of
parties to enter into agreements that provide

for arbitration of specified disputes would
be “drastically reduced,” however, if a labor
arbitrator had the “power to determine his
own jurisdiction ....” Cox, Reflections Upon
Labor Arbitration, 72 Harv.L.Rev. 1482, 1509
(1959). Were this the applicable rule, an
arbitrator would not be constrained to resolve
only those disputes that the parties have
agreed in advance to settle by arbitration,
but, instead, would be empowered “to impose
obligations outside the contract limited only by
his understanding and conscience.” /bid. This
result undercuts the longstanding federal policy
of promoting industrial harmony through the
use of collective-bargaining agreements, and
is antithetical to the function of a collective-
**1420 bargaining agreement as setting out
the rights and duties of the parties.

With these principles in mind, it is evident
that the Seventh Circuit erred in ordering the
parties to arbitrate the arbitrability question. It
is the court's duty to interpret the agreement
and to determine whether the parties intended
to arbitrate grievances concerning layoffs
predicated on a “lack of work” determination
by the Company. If the court determines
that the agreement so provides, then it is
for the arbitrator to determine the relative
merits of the parties' substantive interpretations
of the agreement. It was for the court, not
the arbitrator, to decide in the first instance
whether the dispute was to be resolved through
arbitration.

The Union does not contest the application of
these principles to the present case. Instead,
it urges the Court to examine the specific
provisions of the agreement for itself and to
affirm the Court of Appeals on the ground
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that the parties had agreed to arbitrate the
dispute over the layoffs at issue here. But it
is usually not our function in the first instance
to construe collective-bargaining contracts and
arbitration clauses, or to consider any other
evidence that might unmistakably demonstrate
that a particular grievance was not to *652

be subject to arbitration. The issue in the case
is whether, because of express exclusion or
other forceful evidence, the dispute over the
interpretation of Article 20 of the contract, the
layoff provision, is not subject to the arbitration
clause. That issue should have been decided by
the District Court and reviewed by the Court of
Appeals; it should not have been referred to the
arbitrator.

The judgment of the Court of Appeals
is vacated, and the case is remanded for
proceedings in conformity with this opinion.

It is so ordered.

Justice BRENNAN, with whom THE CHIEF
JUSTICE and Justice MARSHALL join,
concurring.

I join the Court's opinion and write separately
only to supplement what has been said in order
to avoid any misunderstanding on remand and
in future cases.

The Seventh Circuit's erroneous conclusion
that the arbitrator should decide whether
this dispute is arbitrable resulted from that
court's confusion respecting the “arbitrability”
determination that we have held must
be judicially made. Despite recognizing
that Article 8 of the collective-bargaining
agreement “is a standard arbitration clause,
providing for arbitration of ‘any differences

arising with respect to the interpretation of this
contract or the performance of any obligation
hereunder,” ” and that “there i1s no clear,
unambiguous exclusion [of this dispute] from
arbitration,” the Court of Appeals thought
that “there [were] colorable arguments both
for and against exclusion.” Communications
Workers of America v. Western Electric Co.,
751 F.2d 203, 206-207 (1984). The “colorable
arguments” referred to by the Court of
Appeals were the parties' claims concerning the
meaning of Articles 9 and 20 of the collective-
bargaining agreement: the Court of Appeals
thought that if the Union's interpretation of
Article 20 was correct and management *653
could not order layoffs for reasons other than
lack of work, the dispute was arbitrable; but
if AT & T's interpretation of Article 20 was
correct and management was free to order
layoffs for other reasons, the dispute was
not arbitrable under Article 9. Id., at 207.
Because these were the very issues that would
be presented to the arbitrator if the dispute
was held to be arbitrable, the court reasoned
that “determining arbitrability would enmesh a
court in the merits of th[e] dispute,” ibid., and
concluded that the arbitrability issue should be
submitted to the arbitrator.

The Court of Appeals was mistaken insofar as it
thought that determining arbitrability required
resolution of the parties' dispute with respect
to the meaning of Articles 9 and 20 of the
collective-bargaining agreement. This is clear
from our opinion in Steelworkers v. Warrior &
Gulf **1421 Navigation Co., 363 U.S. 574, 80
S.Ct. 1347, 4 L.Ed.2d 1409 (1960). In Warrior
& Gulf, the Union challenged management's
contracting out of labor that had previously
been performed by Company employees. The
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parties failed to resolve the dispute through
grievance procedures, and the Union requested
arbitration; the Company refused, and the
Union sued to compel arbitration under §
301 of the Labor Management Relations Act,
29 U.S.C. § 185. The collective-bargaining
agreement contained a standard arbitration
clause similar to Article 8 of the AT & T/
CWA contract, i.e., providing for arbitration of
all differences with respect to the meaning or
application of the contract. We held that, in light
of the congressional policy making arbitration
the favored method of dispute resolution, such a
provision requires arbitration “unless it may be
said with positive assurance that the arbitration
clause is not susceptible of an interpretation
that covers the asserted dispute. Doubts should
be resolved in favor of coverage.” Warrior &
Gulf, supra, at 582—-583, 80 S.Ct., at 1352-1353
(footnote omitted).

The Company in Warrior & Gulf relied for its
argument that the dispute was not arbitrable
on a “Management Functions” clause which,
like Article 9 of the AT & T/CWA agreement,
*654 excluded “matters which are strictly
a function of management,” 363 U.S., at
576, 80 S.Ct., at 1349, from the arbitration
provision. We recognized that such a clause
“might be thought to refer to any practice
of management in which, under particular
circumstances prescribed by the agreement,
it is permitted to indulge.” Id., at 584, 80
S.Ct., at 1353. However, we also recognized
that to read the clause this way would make
arbitrability in every case depend upon whether
management could take the action challenged
by the Union; the arbitrability of every dispute
would turn upon a resolution of the merits,
and “the arbitration clause would be swallowed

up by the exception.” Ibid. Therefore, we held
that, where a collective-bargaining agreement
contains a standard arbitration clause and
the “exception” found in the Management
Functions clause is general, “judicial inquiry ...
should be limited to the search for an explicit
provision which brings the grievance under
the cover of the [Management Functions]
clause....” Steelworkers v. American Mfg. Co.,
363 U.S. 564, 572, 80 S.Ct. 1343, 1365,
4 L.Ed.2d 1403 (1960) (BRENNAN, 1J.,
concurring); Warrior & Gulf, supra, 363 U.S.,
at 584, 80 S.Ct., at 1353. “In the absence of
any express provision excluding a particular
grievance from arbitration, ... only the most
forceful evidence of a purpose to exclude the
claim from arbitration can prevail....” 363 U.S.,
at 584-585, 80 S.Ct., at 1353-1354.

The Seventh Circuit misunderstood these rules
of contract construction and did precisely
what we disapproved of in Warrior & Gulf
—it read Article 9, a general Management
Functions clause, to make arbitrability depend
upon the merits of the parties' dispute. As
Warrior & Gulf makes clear, the judicial
inquiry required to determine arbitrability is
much simpler. The parties' dispute concerns
whether Article 20 of the collective-bargaining
agreement limits management's authority to
order layoffs for reasons other than lack of
work. The question for the court is “strictly
confined,” id.,, at 582, 80 S.Ct., at 1353, to
whether the parties agreed to submit disputes
over the meaning of Article 20 to arbitration.
Because the collective-bargaining agreement
contains a standard arbitration *655 clause,
the answer must be affirmative unless the
contract contains explicit language stating that
disputes respecting Article 20 are not subject
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to arbitration, or unless the party opposing
arbitration—here AT & T—adduces “the most
forceful evidence” to this effect from the
bargaining history. Under Warrior & Gulf,
determining arbitrability does not require the
court even to consider which party is correct
with respect to the meaning of Article 20.

The Court remands this case so that the
court below may apply the proper standard
to determine arbitrability. The Court **1422
states that “it is usually not our function in the
first instance to construe collective-bargaining
contracts and arbitration clauses, or to consider
any other evidence that might unmistakably
demonstrate that a particular grievance was not
to be subject to arbitration.” Ante, at 1420.
Of course, we have on numerous occasions
construed collective-bargaining agreements “in
the first instance”; we did so, for example,
in the three cases comprising the Steelworkers
Trilogy. See also John Wiley & Sons, Inc.
v. Livingston, 376 U.S. 543, 552-555, 84
S.Ct. 909, 916-917, 11 L.Ed.2d 898 (1964);
Packinghouse Workers v. Needham Packing
Co., 376 U.S. 247, 249-253, 84 S.Ct. 773,
774777, 11 L.Ed.2d 680 (1964). Nonetheless,
[ agree with the Court that we should
interpret a collective-bargaining agreement

only where there is some special reason to
do so. Thus, it is appropriate for this Court
to construe a collective-bargaining agreement
where—as in the Steelworkers Trilogy —our
decision announces a new principle of law,
since applying this principle may help to
clarify our meaning. There is no such need,
however, where—as here—we simply reaffirm
established principles. Moreover, since the
determination left for the Court of Appeals on
remand is straightforward and will require little
time or effort, concerns for efficient judicial
administration do not require us to interpret
the agreement. Finally, because the parties have
submitted to us only fragmentary pieces of the
bargaining history, we are not in a position
properly to evaluate whether there is “the most
forceful evidence” that the parties *656 did
not intend for this dispute to be arbitrable.
Therefore, I join the Court's opinion and concur
in the Court's judgment remanding to the Court
of Appeals.

All Citations

475 U.S. 643, 106 S.Ct. 1415, 89 L.Ed.2d 648,
121 L.R.R.M. (BNA) 3329, 54 USLW 4339,
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Opinion
*569 EDMONDS, Judge.

Plaintiffs appeal two judgments that are

consolidated in this appeal. ! The trial **349
court ruled that plaintiffs' complaints failed to
state claims for relief and that the actions had
not been commenced timely. ORCP 21 A(8);
ORCP 21 A(9). We affirm.

! The judgments arise from the court's

dismissal of most of the allegations in
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plaintiffs' second and fourth amended
complaints. An ORCP 67 B judgment
was entered. Thereafter, Brinduse,
Rhoads and Sharber filed, and the
court dismissed most of their fourth
amended complaint. Another ORCP
67 B judgment was entered. Plaintiffs'
other claims were either dismissed with
prejudice or severed for arbitration and
are not the subject of the appeal.

In June, 1989, plaintiffs filed this action,
alleging claims for negligence, breach of
contract, fraud and violation of the Oregon
Unlawful Trade Practices Act (UTPA), ORS
646.605 to ORS 646.656, relating to structural
damage to their homes allegedly caused by
deposits of expansive clay located beneath
the surface of the land. Plaintiffs are current
or past homeowners in a Eugene residential
development. Breeden Bros., Inc. (Breeden
Bros.) is the developer of the property, and
defendant Breeden Bros. Realty Company, Inc.
(Breeden Realty) sells homes and homesites
in the development. Except for Rhoads and
Sharber, plaintiffs' homes were built between
1972 and 1977 by Breeden Bros. Rhoads and
Sharber's homes were built in 1986.

The gravamen of plaintiffs' negligence
claim is that Breeden Bros. was negligent
in building their homes without proper
engineering surveys, excavation and building
techniques that would have prevented
the structural damage. Their fraud claims
allege that defendants Breeden made certain
misrepresentations to several of the plaintiffs
in response to their complaints about the
structural damage. The breach of contract
claim is based on a 1974 contract between
the City of Eugene (City) and Breeden Bros.

in which the latter agreed that the homes it
built on the development would comply with
City's building code. Last, plaintiffs allege that
defendants Breeden violated the provisions of
the UTPA that prohibit the misrepresentation
of the quality or standard of real estate and
the failure to disclose material defects or
nonconformities. The court granted defendants'
motions to dismiss all of the claims, either in
whole or in part.

*570 Plaintiffts make nine interrelated
assignments of error. Not all of them are
preserved, and not all of them merit discussion.
In reviewing defendants' ORCP 21 motions, we
assume the truth of all well-pleaded allegations,
as well as any facts that might conceivably be
adduced as proof of them. Brennen v. City of
Eugene, 285 Or. 401, 405, 591 P.2d 719 (1979).

A threshold issue regarding plaintiffs' fraud,
negligence and contract claims is whether
they are barred by ORS 12.115(1) or ORS
12.135(1). ORS 12.115 provides:

“(1) In no event shall any action for negligent
injury to person or property of another be
commenced more than 10 years from the
date of the act or omission complained of.

“(2) Nothing in this section shall be
construed to extend any period of limitation
otherwise established by law, including but
not limited to the limitations established by
ORS 12.110.”

ORS 12.135(1) provides:

“An action against a person,
whether in contract, tort or
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otherwise, arising from such
person having performed the
construction, alteration or
repair of any improvement
to real property or the

inspection
from

supervision or
thereof, or
person having furnished
the design, planning,
surveying, architectural or
engineering services for
such improvement, shall
be commenced  within
the applicable  period
of  limitation  otherwise
established by law; but in any
event such action shall be
commenced within 10 years
from substantial completion
or abandonment of such
construction,
repair of the improvement to
real property.”

such

alteration or

Plaintiffs assert that defendants Breeden
are equitably estopped from asserting those

statutes, because they misrepresented the cause

of the structural damage.2 Defendants argue
that equitable estoppel is **350 not applicable
to assertions of statutes of repose. Although the
courts of this state have recognized that a party
may be estopped from asserting a Statute of
Limitations as a defense, see, e.g., Charette v.
Eisenbraun, 274 Or. 491, 547 P.2d 612 (1976);
Donohoe v. *571 Mid—Valley Glass Co., 84
Or.App. 584, 735 P.2d 11, rev. den. 303 Or.
534, 738 P.2d 977 (1987), they have not yet
decided whether equitable estoppel may apply
to statutes of repose.

Plaintiffs also assert that City is
estopped to assert ORS 12.115(1)
and ORS 12.135(1). However, at oral
argument, they conceded that they
had failed to plead a basis for their
estoppel argument adequately against
City. Accordingly, we will not consider
those arguments.

ORS 12.115(1) provides that in no event shall
an action for negligent injury to person or
property be commenced more than 10 years
from the date of the alleged act or omission.

“In drafting ORS 12.115(1), the legislature
considered the problem of long-delayed
tort litigation brought about by delayed
discovery and endeavored to prescribe an
ultimate cutoff date beyond which a specific
act or omission is not longer actionable.
Joseph v. Burns, [260 Or. 493, 491 P.2d 203
(1971) ]. The cutoff was intended to occur
‘regardless of when the damage resulted or
when the act or omission was discovered.’
260 Or. at 500.” Withers v. Milbank, 67
Or.App. 475, 477, 678 P.2d 770 (1984).
(Emphasis supplied.)

Similarly, ORS 12.135(1) provides that, in
any event, an action against a person
arising from such person's having performed
the construction, alteration or repair of
any improvement to real property must
be commenced within 10 years after the
substantial completion or abandonment of
the construction, alteration or repair of the
improvement to the property.

Generally, two rationales underlie statutes of
repose:
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“The first concerns the lack of reliability
and availability of evidence after a lapse
of long periods of time. This rationale
primarily protects defendants who, without
prior notice of pending claims, would
necessarily find it extremely difficult, if not
impossible, to mount a defense because of
the nonpreservation of evidence and the
disappearance or death of witnesses after a
long lapse of time. However, the reliability
of [a] plaintiff's evidence relating to long-
past occurrences, transactions or conditions
is also a relevant feature.

“The second rationale concerns the public
policy of allowing people, after the lapse of
a reasonable time, to plan their affairs with a
degree of certainty, free from the disruptive
burden of protracted and unknown liability;
e.g., Pearson v. Northeast Airlines, Inc., 309
F.2d 553, 559 (2d Cir.1962) (dictum ), cert.
denied 372 U.S.912, 83 S.Ct. 726,9 L.Ed.2d
720 (1963).” Johnson v. Star Machinery Co.,
270 Or. 694, 700, 530 P.2d 53 (1974).

*572 We hold that equitable estoppel is not
available to avoid ORS 12.115(1) and ORS
12.135(1), because to hold otherwise would
thwart the legislature's intent to provide an
absolute cutoff date for the bringing of such
actions. The trial court did not err in rejecting
plaintiffs' arguments.

Next, plaintiffs assert that the trial court erred in
granting defendants' motions to dismiss some
of the negligence allegations, including the
claims of Rhoads and Sharber, on the ground
that they are barred by ORS 12.110(1) and
ORS 30.275(8). They argue that the two-year
limitation periods under those statutes began

to run only after discovery of the negligence
and that they have alleged sufficient facts to
show that they reasonably did not discover the
negligence until 1988. Plaintiffs also assert that
the trial court erred in dismissing their UTPA
claim.

To avoid the bar of a limitation, plaintiffs
“must plead facts sufficient to show that the
delay is excused.” Eldridge v. Eastmoreland
General Hospital, 88 Or.App. 547, 550, 746
P.2d 735 (1987), aff'd 307 Or. 500, 769 P.2d 775
(1989). (Emphasis supplied.) Also, to assert a
statutory cause of action, they must allege facts
that bring the case within the statute. See State
Forester v. Obrist, 237 Or. 63, 67,390 P.2d 333
(1964). Legal conclusions or mere recitations
of statutory language are not facts. See Smith v.
Abel, 211 Or. 571, 577, 316 P.2d 793 (1957).
Because neither the negligence nor the UTPA
claim is supported by the requisite allegations

of fact, *%*351 the trial court did not err in

dismissing those claims. 3

3 The court's dismissal was also

predicated on ORS 12.135(1) and
ORS 646.638(5), the one-year UTPA
limitation. In the light of our
disposition, we need not address those
arguments.

Finally, plaintiffs assert that the trial court
erred in granting City's motion to dismiss the
breach of contract claim for failure to state facts
sufficient to constitute a claim. ORCP 21 A(8).
The contract, which was between Breeden
Bros. and City, and which was incorporated by
reference into the complaint, provides, in part:

“CITY 1is willing to grant approval of
said [development] work on condition
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Beals v. Breeden Bros., Inc., 113 Or.App. 566 (1992)
833 P.2d 348

that the [Breeden Bros.] undertake certain
improvements and provide assurance of
maintenance thereof, and satisfy certain
requirements.

“(1) Conform [its] completed work upon
the development to the terms of this
Agreement or applicable city law * * *

¢e ok sk sk ok ok

*573 “NOW, THEREFORE, FOR AND IN
CONSIDERATION OF mutual covenants “may result in the refusal by CITY to

and agreements herein contained as a grant further building permits for the
conditional agreement precedent to the development.” (Emphasis in original.)
granting of approval of these phases of a
[development] up to 190 dwelling units in  piaintiffs argue that they were intended to be
an RA-PD zoning district by the CITY, the  third party beneficiaries under the contract and
[Breeden Bros.] hereby agrees as follows: that, under the contract, City was obligated to
enforce the provisions of the building code.
However, the contract does not require City
“c. Scope of Work: * * * to take enforcement measures in the event
that Breeden Bros. violates the building code.
“Chapter 70, ‘Excavation and Grading of the =~ Therefore, the claim does not allege breach of
1973 edition of the Uniform Building Code  contract. The court did not err in dismissing
shall apply to all earthwork and grading.’ plaintifts' breach of contract claim against City.

ok ok ok ok ok

“3. It is understood and mutually agreed by  Affirmed.
the parties hereto that failure or refusal of

[Breeden Bros.] to:
All Citations

113 Or.App. 566, 833 P.2d 348

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.



Board of Trade of City of Chicago v. U.S., 246 U.S. 231 (1918)

38 S.Ct. 242, 62 L.Ed. 683, Am.Ann.Cas. 1918D,1207

38 S.Ct. 242
Supreme Court of the United States

BOARD OF TRADE OF
CITY OF CHICAGO et al.
V.

UNITED STATES.

No. 98.

|
Argued Dec. 18 and 19, 1917.

|
Decided March 4, 1918.

Synopsis
Appeal from the District Court of the United
States for the Northern District of Illinois.

Suit by the United States against the Board of
Trade of the City of Chicago and others. From
a decree in favor of the government, defendants
appeal. Reversed, with directions.

Attorneys and Law Firms

*%243 *232 Mr. Henry S. Robbins, of
Chicago, Ill., for appellants.

Mr. G. Carroll Todd, Asst. Atty. Gen., for the
United States.

Opinion

*235 Mr. Justice BRANDEIS delivered the
opinion of the Court.

Chicago is the leading grain market in the
world. Its Board of Trade is the commercial
center through which most of the trading in
grain is done. The character of the organization
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is described in Board of Trade v. Christie Grain
& Stock Co., 198 U. S. 236, 25 Sup. Ct. 637, 49
L. Ed. 1031. Its 1600 members include brokers,
commission merchants, dealers, millers, *236
maltsters, manufacturers of corn products and
proprietors of elevators. Grains there dealt in
are graded according to kind and quality and
are sold usually ‘Chicago weight, inspection
and delivery.” The standard forms of trading
are: (a) Spot sales; that is, sales of grain
already in Chicago in railroad cars or elevators
for immediate delivery by order on carrier or
transfer of warehouse receipt. (b) Future sales;
that is, agreements for delivery later in the
current or in some future month. (¢) Sales ‘to
arrive’; that is, agreements to deliver on arrival
grain which is already in transit to Chicago or
is to be shipped there within a time specified.
On every business day sessions of the Board
are held at which all bids and sales are publicly
made. Spot sales and future sales are made at
the regular sessions of the Board from 9:30 a.
m. to 1:15 p. m., except on Saturdays, when the
session closes at 12 m. Special sessions, termed
the ‘call,” are held immediately after the close
of the regular session, at which sales ‘to arrive’
are made. These sessions are not limited as to
duration, but last usually about half an hour.
At all these sessions transactions are between
members only; but they may trade either for
themselves or on behalf of others. Members
may also trade privately with one another at
any place, either during the sessions or after,
and they may trade with nonmembers at any
time except on the premises occupied by the

Board. !

Purchases of grain ‘to arrive’ are made
largely from country dealers and farmers
throughout the whole territory tributary to


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1905100351&pubNum=708&originatingDoc=I5e3b14499ca411d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1905100351&pubNum=708&originatingDoc=I5e3b14499ca411d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1905100351&pubNum=708&originatingDoc=I5e3b14499ca411d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

Board of Trade of City of Chicago v. U.S., 246 U.S. 231 (1918)

38 S.Ct. 242, 62 L.Ed. 683, Am.Ann.Cas. 1918D,1207

Chicago, which includes besides Illinois and
Iowa, Indiana, Ohio, Wisconsin, Minnesota,
Missouri, Kansas, Nebraska, and even South
and North Dakota. The purchases are
sometimes the result of bids to individual
country dealers made by telegraph or telephone
either during the sessions or after; but most
purchases *237 are made by the sending
out from Chicago by the afternoon mails to
hundreds of country dealers, offers to buy at the
prices named, any number of carloads, subject
to acceptance before 9:30 a. m. on the next
business day.

In 1906 the Board adopted what is known as
the ‘call’ rule. By it members were prohibited
from purchasing or offering to purchase, during
the period between the close of the call and
the opening of the session on the next business
day, any wheat, corn, oats or rye ‘to arrive’ at
a price other than the closing bid at the call.
The call was over, with rare exceptions, by 2
o'clock. The change effected was this: Before
the adoption of the rule, members fixed their
bids throughout the day at such prices as they
respectively saw fit; after the adoption of the
rule, the bids had to be fixed at the day's closing
bid on the call until the opening of the next
session.

In 1913 the United States filed in the District
Court for the Northern District of Illinois, this
suit against the Board and its executive officers
and directors, to enjoin the enforcement of
the call rule, alleging it to be in violation of
the Anti-Trust Law of July 2, 1890, c. 647,
26 Stat. 209. The defendants admitted the
adoption and enforcement of the call rule, and
averred that its purpose was not to prevent
competition or to control prices, but to promote
the convenience of members by restricting their

hours of business and to break up a monopoly in
that branch of the grain trade acquired by four
or five warehousemen in Chicago. On motion
of the government the allegations concerning
the purpose of establishing the regulation were
stricken from the record. The case was then
heard upon evidence; and a decree was entered
which declared that defendants became parties
to a combination or conspiracy to restrain
interstate and foreign trade and commerce ‘by
adopting, acting upon and enforcing’ the ‘call’
rule; and enjoined them from* acting *238
upon the same or from adopting or acting upon
any similar rule.

No opinion was delivered by the District Judge.
The government proved the existence **244
of the rule and described its application and the
change in business practice involved. It made
no attempt to show that the rule was designed
to or that it had the effect of limiting the amount
of grain shipped to Chicago; or of retarding
or accelerating shipment; or if raising or
depressing prices; or of discriminating against
any part of the public; or that it resulted in
hardship to any one. The case was rested upon
the bald proposition, that a rule or agreement
by which men occupying positions of strength
in any branch of trade, fixed prices at which
they would buy or sell during an important
part of the business day, is an illegal restraint
of trade under the Anti-Trust Law. But the
legality of an agreement or regulation cannot
be determined by so simple a test, as whether
it restrains competition. Every agreement
concerning trade, every regulation of trade,
restrains. To bind, to restrain, is of their very
essence. The true test of legality is whether the
restraint imposed is such as merely regulates
and perhaps thereby promotes competition
or whether it is such as may suppress or
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even destroy competition. To determine that
question the court must ordinarily consider the
facts peculiar to the business to which the
restraint is applied; its condition before and
after the restraint was imposed; the nature of
the restraint and its effect, actual or probable.
The history of the restraint, the evil believed
to exist, the reason for adopting the particular
remedy, the purpose or end sought to be
attained, are all relevant facts. This is not
because a good intention will save an otherwise
objectionable regulation or the reverse; but
because knowledge of intent may help the court
to interpret facts and to predict consequences.
The District Court erred, therefore, in striking
from the answer *239 allegations concerning
the history and purpose of the call rule and in
later excluding evidence on that subject. But
the evidence admitted makes it clear that the
rule was a reasonable regulation of business
consistent with the provisions of the Anti-Trust
Law.

First. The nature of the rule: The restriction was
upon the period of price-making. It required
members to desist from further price-making
after the close of the call until 9:30 a. m. the
next business day; but there was no restriction
upon the sending out of bids after close of the
call. Thus it required members who desired to
buy grain ‘to arrive’ to make up their minds
before the close of the call how much they were
willing to pay during the interval before the
next session of the Board. The rule made it to
their interest to attend the call; and if they did
not fill their wants by purchases there, to make
the final bid high enough to enable them to
purchase from country dealers.

Second. The scope of the rule: It is restricted
in operation to grain ‘to arrive.’ It applies only
to a small part of the grain shipped from day
to day to Chicago, and to an even smaller part
of the day's sales; members were left free to
purchase grain already in Chicago from any
one at any price throughout the day. It applies
only during a small part of the business day;
members were left free to purchase during
the sessions of the Board grain ‘to arrive,’
at any price, from members anywhere and
from nonmembers anywhere except on the
premises of the Board. It applied only to grain
shipped to Chicago; members were left free
to purchase at any price throughout the day
from either members or non-members, grain
‘to arrive’ at any other market. Country dealers
and farmers had available in practically every
part of the territory called tributary to Chicago
some other market for grain ‘to arrive.” Thus
Missouri, Kansas, Nebraska *240 and parts of
Illinois are also tributary to St. Louis; Nebraska
and Iowa, to Omaha; Minnesota, Iowa, South
and North Dakota, to Minneapolis or Duluth;
Wisconsin and parts of lowa and of Illinois, to
Milwaukee; Ohio, Indiana and parts of Illinois,
to Cincinnati; Indiana and parts of Illinois, to
Louisville.

Third. The effects of the rule: As it applies
to only a small part of the grain shipped to
Chicago and to that only during a part of
the business day and does not apply at all to
grain shipped to other markets, the rule had
no appreciable effect on general market prices;
nor did it materially affect the total volume
of grain coming to Chicago. But within the
narrow limits of its operation the rule helped to
improve market conditions thus:
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(a) It created a public market for grain
‘to arrive.” Before its adoption, bids were
made privately. Men had to buy and sell
without adequate knowledge of actual market
conditions. This was disadvantageous to all
concerned, but particularly so to country
dealers and farmers.

(b) It brought into the regular market hours of
the Board sessions, more of the trading in grain
‘to arrive.’

(c) It brought buyers and sellers into more
direct relations; because on the call they
gathered together for a free and open
interchange of bids and offers.

(d) It distributed the business in grain ‘to arrive’
among a far larger number of Chicago receivers
and commission merchants than had been the
case there before.

(e) It increased the number of country dealers
engaging in this branch of the business;
supplied them more regularly with bids from
Chicago; and also increased the number of bids
received by them from competing markets.

(f) It eliminated risks necessarily incident to
a private market, and thus enabled country
dealers to do business on a smaller margin. In
that way the rule made it possible for them to
pay more to farmers without raising the price to
consumers.

**245 *241 (g) It enabled country dealers
to sell some grain to arrive which they would
otherwise have been obliged either to ship to
Chicago commission merchants or to sell for
‘future delivery.’

(h) It enabled those grain merchants of Chicago
who sell to millers and exporters, to trade on a
smaller margin and by paying more for grain or
selling it for less, to make the Chicago market
more attractive for both shippers and buyers of
grain.

(1) Incidentally it facilitated trading ‘to arrive’
by enabling those engaged in these transactions
to fulfill their contracts by tendering grain
arriving at Chicago on any railroad, whereas
formerly shipments had to be made over the
particular railroad designated by the buyer.

The restraint imposed by the rule is less severe
than that sustained in Anderson v. United
States, 171 U. S. 604, 19 Sup. Ct. 50, 43 L.
Ed. 300. Every Board of Trade and nearly every
trade organization imposes some restrainst
upon the conduct of business by its members.
Those relating to the hours in which business
may be done are common; and they make a
special appeal where, as here, they tend to
shorten the working day or, at least, limit the
period of most exacting activity. The decree of
the District Court is reversed with directions to
dismiss the bill.

Reversed.

Mr. Justice McREYNOLDS took no part in the
consideration or decision of this case.

I There is an exception as to future sales

not here material.

All Citations

246 U.S. 231, 38 S.Ct. 242, 62 L.Ed. 683,
Am.Ann.Cas. 1918D,1207
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99 S.Ct. 1551
Supreme Court of the United States

BROADCAST MUSIC,
INC., et al., Petitioners,
V.

COLUMBIA BROADCASTING
SYSTEM, INC., et al.
AMERICAN SOCIETY OF
COMPOSERS, AUTHORS AND
PUBLISHERS, et al., Petitioners,
V.

COLUMBIA BROADCASTING
SYSTEM, INC., et al.

Nos. 77-1578, 77-1583.
|
Argued Jan. 15, 1979.

|
Decided April 17, 1979.

Synopsis

Television network brought antitrust suit
against licensing agencies for composers,
writers and publishers and their members and
affiliates, alleging that the system by which
the agencies received fees for the issuance
of blanket licenses to perform copyrighted
musical compositions amounted to illegal price
fixing. The United States District Court for the
Southern District of New York, 400 F.Supp.
737, dismissed the complaint, and appeal
was taken. The Court of Appeals, 562 F.2d
130, reversed and remanded for consideration
of the appropriate remedy, holding that the
blanket license arrangement was a form of
price fixing that was per se illegal under
the Sherman Act. Certiorari was granted,
and the United States Supreme Court, Mr.
Justice White, held that although the blanket

license fee was set by the licensing agencies
rather than by competition among individual
copyright owners and although it was a fee
for the use of any compositions covered
by the license, where the blanket license
arrangement accompanied the integration of
sales, monitoring and enforcement against
unauthorized copyright use, which would
present difficult and expensive problems if left
to individual users and copyright owners, and
where it appeared that the blanket license had
provided an acceptable mechanism for at least
a large part of the market for the performing
rights to copyrighted musical compositions,
the issuance of such blanket licenses did not
constitute price fixing that was per se unlawful
under the antitrust laws.

Judgment of the Court of Appeals reversed and
remanded.

Mr. Justice Stevens concurred in part and
dissented in part and filed opinion.

Opinions on remand, 607 F.2d 543 and 620 F.2d
930.

#%1553 *1 Syllabus”

The syllabus constitutes no part of the
opinion of the Court but has been
prepared by the Reporter of Decisions
for the convenience of the reader. See
United States v. Detroit Timber &
Lumber Co., 200 U.S. 321, 337, 26
S.Ct. 282, 287, 50 L.Ed. 499.

Respondent Columbia Broadcasting System,
Inc. (CBS), brought this action against
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petitioners, American Society of Composers,
Authors and Publishers (ASCAP)
Broadcast Music, Inc. (BMI), and their
members and affiliates, alleging, inter alia,
that the issuance by ASCAP and BMI to
CBS of blanket licenses to copyrighted musical
compositions at fees negotiated by them is
illegal price fixing under the antitrust laws.
Blanket licenses give the licensees the right
to perform any and all of the compositions
owned by the members or affiliates as often
as the licensees desire for a stated term. Fees
for blanket licenses are ordinarily a percentage
of total revenues or a flat dollar amount,
and do not directly depend on the amount
or type of music used. After a trial limited
to the issue of liability, the District Court
dismissed the complaint, holding, inter alia,
that the blanket license was not price fixing
and a per se violation of the Sherman Act.
The Court of Appeals reversed and remanded
for consideration of the appropriate remedy,
holding that the blanket license issued to
television networks was a form of price fixing
illegal per se under the Sherman Act and
established copyright misuse. *2 Held: The
issuance by ASCAP and BMI of blanket
licenses does not constitute price fixing per se
unlawful under the antitrust laws. Pp. 1556—
1565.

and

(a) “It is only after considerable experience
with certain business relationships that courts
classify them as per se violations of the
Sherman Act.” United States v. Topco
Associates, Inc., 405 U.S. 596, 607-608, 92
S.Ct. 1126, 1133-1134, 31 L.Ed.2d 515. And
though there has been rather intensive antitrust
scrutiny of ASCAP and BMI and their blanket
licenses, that experience hardly counsels that

this Court should outlaw the blanket license
as a per se restraint of trade. Furthermore,
the United States, by its amicus brief in the
present case, urges that the blanket licenses,
which consent decrees in earlier actions by
the Government authorize ASCAP and BMI
to issue to television networks, are not per se
violations of the Sherman Act. And Congress,
in the Copyright Act of 1976, has itself chosen
to employ the blanket license and similar
practices. Thus, there is no nearly universal
view that the blanket licenses are a form of
price fixing subject to automatic condemnation
under the Sherman Act, rather than to a careful
assessment under the rule of reason generally
applied in Sherman Act cases. Pp. 1556—1560.

(b) In characterizing the conduct of issuing
blanket licenses under the per se rule, this
Court's inquiry must focus on whether the
effect and, here because it tends to show effect,
the purpose of the practice are to threaten
the proper operation of a predominantly
free-market economy. The blanket license is
not a “naked restrain[t] of trade with no
purpose except stifling of competition,” White
Motor Co. v. United States, 372 U.S. 253,
263, 83 S.Ct. 696, 702, 9 L.Ed.2d 738,
but rather accompanies the integration of
sales, monitoring, and enforcement against
unauthorized copyright **1554 use, which
would be difficult and expensive problems
if left to individual users and copyright
owners. Although the blanket license fee
is set by ASCAP and BMI rather than
by competition among individual copyright
owners, and although it is a fee for the
use of any of the compositions covered by
the license, the license cannot be wholly
equated with a simple horizontal arrangement
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among competitors and is quite different
from anything any individual owner could
issue. In light of the background, which
plainly indicates that over the years, and in
the face of available alternatives including
direct negotiation with individual copyright
owners, the blanket license has provided an
acceptable mechanism for at least a large part
of the market for the performing rights to
copyrighted musical compositions, it cannot
automatically be declared illegal in all of
its many manifestations. Rather, it should be
subjected to a more discriminating examination
under the rule of reason. Pp. 1560-1565.

*3 (c) The Court of Appeals' judgment holding

that the licensing practices of ASCAP and
BMI are per se violations of the Sherman
Act, and the copyright misuse judgment
dependent thereon, are reversed, and the case
is remanded for further proceedings to consider
any unresolved issues that CBS may have
properly brought to the Court of Appeals,
including an assessment under the rule of
reason of the blanket license as employed in the
television industry. P. 1565.

2 Cir., 562 F.2d 130, reversed and remanded.
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Opinion

*4 Mr. Justice WHITE delivered the opinion
of the Court.

This case involves an action under the
antitrust and copyright laws brought by
respondent Columbia Broadcasting System,
Inc. (CBS), against petitioners, American
Society of Composers, Authors and Publishers
(ASCAP) and Broadcast Music, Inc. (BMI),

and their members and affiliates. | The basic
question presented is whether the issuance by
ASCAP and BMI to CBS of blanket licenses
to copyrighted musical compositions at fees
negotiated by them is price fixing per se
unlawful under the antitrust laws.

1 The District Court certified the case as

a defendant class action. 400 F.Supp.
737,741 n. 2 (S.D.N.Y.1975).

I

CBS operates one of three national commercial
television networks, supplying programs to
approximately 200 affiliated stations and
telecasting approximately 7,500 network
programs per year. Many, but not all, of
these programs make use of copyrighted music
recorded on the soundtrack. CBS also owns
television and radio stations in various cities. It
is “ ‘the giant of the world in the use of music

rights,” ” the “ ‘No. 1 outlet in the history of

entertainment.’ ”
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2 Id., at 771, quoting a CBS witness.

CBS is also a leading music publisher,
with publishing subsidiaries affiliated
with both ASCAP and BMI, and is the
world's largest manufacturer and seller
of records and tapes. Ibid.

Since 1897, the copyright laws have vested
in the owner of a copyrighted musical
composition the exclusive right to perform

the work publicly for proﬁt,3 but the legal
right is not self-enforcing. In 1914, Victor
Herbert and a handful of other composers
organized ASCAP because those who per
formed *5 copyrighted music for profit were
so numerous and widespread, and **1555
most performances so fleeting, that as a
practical matter it was impossible for the
many individual copyright owners to negotiate
with and license the users and to detect
unauthorized uses. “ASCAP was organized as
a ‘clearing-house’ for copyright owners and
users to solve these problems” associated with
the licensing of music. 400 F.Supp. 737, 741
(S.D.N.Y.1975). As ASCAP operates today,
its 22,000 members grant it nonexclusive
rights to license nondramatic performances
of their works, and ASCAP issues licenses
and distributes royalties to copyright owners
in accordance with a schedule reflecting the
nature and amount of the use of their music and
other factors.

3 ActofJan. 6, 1897, 29 Stat. 481.

BMI, a nonprofit corporation owned by

members of the broadcasting industry,4 was
organized in 1939, is affiliated with or
represents some 10,000 publishing companies
and 20,000 authors and composers, and

operates in much the same manner as
ASCAP. Almost every domestic copyrighted
composition is in the repertory either of
ASCAP, with a total of three million
compositions, or of BMI, with one million.

4 CBS was a leader of the broadcasters

who formed BMI, but it disposed of all
of'its interest in the corporation in 1959.
400 F.Supp., at 742.

Both organizations operate primarily through
blanket licenses, which give the licensees the
right to perform any and all of the compositions
owned by the members or affiliates as often as
the licensees desire for a stated term. Fees for
blanket licenses are ordinarily a percentage of
total revenues or a flat dollar amount, and do
not directly depend on the amount or type of
music used. Radio and television broadcasters
are the largest users of music, and almost
all of them hold blanket licenses from both
ASCAP and BMI. Until this litigation, CBS
held blanket licenses from both organizations
for its television network on a continuous basis
since the late 1940's and had never attempted
to secure any other form of *6 license from

either ASCAP” or any of its members. /d., at
752-754.

> Unless the context indicates otherwise,

references to ASCAP alone in this
opinion usually apply to BMI as well.
See n. 20, infra.

The complaint filed by CBS charged various
violations of the Sherman Act® and the

copyright laws.” CBS argued that ASCAP
and BMI are unlawful monopolies and that
the blanket license is illegal price fixing,
an unlawful tying arrangement, a concerted
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refusal to deal, and a misuse of copyrights.
The District Court, though denying summary
judgment to certain defendants, ruled that the
practice did not fall within the per se rule.
337 F.Supp. 394, 398 (S.D.N.Y.1972). After an
8-week trial, limited to the issue of liability,
the court dismissed the complaint, rejecting
again the claim that the blanket license was
price fixing and a per se violation of § 1
of the Sherman Act, and holding that since
direct negotiation with individual copyright
owners is available and feasible there is no
undue restraint of trade, illegal tying, misuse of
copyrights, or monopolization. 400 F.Supp., at
781-783.

6 15US.C. §§1and2.

7 CBS seeks injunctive relief for the

antitrust violations and a declaration of
copyright misuse. 400 F.Supp., at 741.

Though agreeing with the District Court's
factfinding and not disturbing its legal
conclusions on the other antitrust theories of

liability,8 the Court of Appeals held that the
blanket license issued to television networks
was a form of price fixing illegal per se under
the Sherman Act. 562 F.2d 130, 140 (CA2
1977). This conclusion, without more, settled

the issue of liability under the Sherman Act,

established copyright misuse,’ and required

reversal of the District **1556 Court's *7
judgment, as well as a remand to consider the

appropriate remedy. 10

8 The Court of Appeals affirmed the

District Court's rejection of CBS's
monopolization and tying contentions
but did not rule on the District Court's
conclusion that the blanket license was

10

not an unreasonable restraint of trade.
See 562 F.2d 130, 132, 135, 141 n. 29
(CA2 1977).

At CBS's suggestion, the Court of
Appeals held that the challenged
conduct constituted misuse of
copyrights solely on the basis of its
finding of unlawful price fixing. /d., at
141 n. 29.

The Court of Appeals went on to
suggest some guidelines as to remedy,
indicating that despite its conclusion
on liability the blanket license was not
totally forbidden. The Court of Appeals
said:

“Normally, after a finding of price-
fixing, the remedy is an injunction
against the price-fixing—in this case,
the blanket license. We think, however,
that if on remand a remedy can
be fashioned which will ensure that
the blanket license will not affect
the price or negotiations for direct
licenses, the blanket license need not
be prohibited in all circumstances.
The blanket license is not simply a
‘naked restraint’ ineluctably doomed
to extinction. There is not enough
evidence in the present record to
compel a finding that the blanket
license does not serve a market need for
those who wish full protection against
infringement suits or who, for some
other business reason, deem the blanket
license desirable. The blanket license
includes a practical covenant not to
sue for infringement of any ASCAP
copyright as well as an indemnification
against suits by others.
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“Our objection to the blanket license
is that it reduces price competition
among the members and provides a
disinclination to compete. We think that
these objections may be removed if
ASCAP itself is required to provide
some form of per use licensing which
will ensure competition among the
individual members with respect to
those networks which wish to engage in
per use licensing.” /d., at 140 (footnotes
omitted).

ASCAP and BMI petitioned for certiorari,
presenting the questions of the applicability of
the per se rule and of whether this constitutes
misuse of copyrights. CBS did not cross
petition to challenge the failure to sustain its
other antitrust claims. We granted certiorari
because of the importance of the issues to
the antitrust and copyright laws. 439 U.S.
817, 99 S.Ct. 77, 58 L.Ed.2d 107 (1978).
Because we disagree with the Court of Appeals'
conclusions with respect to the per se illegality
of the blanket license, we reverse its judgment
and remand the cause for further appropriate
proceedings.

II

In construing and applying the Sherman
Act's ban against contracts, conspiracies, and
combinations in restraint of trade, *8 the Court
has held that certain agreements or practices are
so “plainly anticompetitive,” National Society
of Professional Engineers v. United States, 435
U.S. 679,692, 98 S.Ct. 1355, 1365, 55 L.Ed.2d
637 (1978); Continental TV, Inc. v. GTE
Sylvania, Inc., 433 U.S. 36, 50, 97 S.Ct. 2549,
2558, 53 L.Ed.2d 568 (1977), and so often

“lack . . . any redeeming virtue,” Northern Pac.
R. Co. v. United States, 356 U.S. 1, 5, 78 S.Ct.
514, 518, 2 L.Ed.2d 545 (1958), that they are
conclusively presumed illegal without further
examination under the rule of reason generally
applied in Sherman Act cases. This per se rule
i1s a valid and useful tool of antitrust policy

and enforcement. ! And agreements among
competitors to fix prices on their individual
goods or services are among those concerted
activities that the Court has held to be within

the per se category. 12 But easy labels do not
always supply ready answers.

1 “This  principle of  per se

unreasonableness not only makes the
type of restraints which are proscribed
by the Sherman Act more certain to
the benefit of everyone concerned, but
it also avoids the necessity for an
incredibly complicated and prolonged
economic investigation into the entire
history of the industry involved, as well
as related industries, in an effort to
determine at large whether a particular
restraint has been unreasonable—an
inquiry so often wholly fruitless when
undertaken.” Northern Pac. R. Co. v.
United States, 356 U.S. 1, 5, 78 S.Ct.
514,518, 2 L.Ed.2d 545 (1958).

See Continental TV.,, Inc. v. GTE
Sylvania Inc., 433 U.S. 36, 50 n. 16,
97 S.Ct. 2549, 2558 n. 16, 53 L.Ed.2d
568 (1977); United States v. Topco
Associates, Inc., 405 U.S. 596, 609
n. 10, 92 S.Ct. 1126, 1134 n. 10, 31
L.Ed.2d 515 (1972).

12 See cases discussed in n. 14, infra.
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A

To the Court of Appeals and CBS, the blanket
license involves “price fixing” in the literal
sense: the composers and publishing houses
have joined together into an organization
that sets its price for the blanket license

it sells.'> But this *9 is not a **1557
question simply of determining whether two
or more potential competitors have literally
“fixed” a “price.” As generally used in the
antitrust field, “price fixing” is a shorthand
way of describing certain categories of business
behavior to which the per se rule has been
held applicable. The Court of Appeals' literal
approach does not alone establish that this
particular practice is one of those types or
that it is “plainly anticompetitive” and very
likely without “redeeming virtue.” Literalness
is overly simplistic and often overbroad. When
two partners set the price of their goods or
services they are literally “price fixing,” but
they are not per se in violation of the Sherman
Act. See United States v. Addyston Pipe &
Steel Co., 85 F. 271, 280 (CA6 1898), affd,
175 U.S. 211, 20 S.Ct. 96, 44 L.Ed. 136
(1899). Thus, it is necessary to characterize the
challenged conduct as falling within or without
that category of behavior to which we apply the

label “per se price fixing.” That will often, but

not always, be a simple matter. 14

13 CBS also complains that it pays a

flat fee regardless of the amount of
use it makes of ASCAP compositions
and even though many of its programs
contain little or no music. We are
unable to see how that alone could

14

make out an antitrust violation or
misuse of copyrights:

“Sound business judgment could
indicate that such payment represents
the most convenient method of fixing
the business value of the privileges
granted by the licensing agreement. . . .
Petitioner cannot complain because it
must pay royalties whether it uses
Hazeltine patents or not. What it
acquired by the agreement into which
it entered was the privilege to use any
or all of the patents and developments
as it desired to use them.” Automatic
Radio Mfg. Co. v. Hazeltine Research,
Inc., 339 U.S. 827, 834, 70 S.Ct. 894,
898, 94 L.Ed. 1312 (1950).

See also Zenith Radio Corp. v.
Hazeltine Research, Inc., 395 U.S. 100,
89 S.Ct. 1562, 23 L.Ed.2d 129 (1969).

Cf., e. g., United States v. McKesson
& Robbins, Inc., 351 U.S. 305, 76
S.Ct. 937, 100 L.Ed. 1209 (1956)
(manufacturer/wholesaler agreed with
independent wholesalers on prices to be
charged on products it manufactured);
United States v. Socony-Vacuum Oil
Co., 310 U.S. 150, 60 S.Ct. 811, 84
L.Ed. 1129 (1940) (firms controlling a
substantial part of an industry agreed
to purchase “surplus” gasoline with
the intent and necessary effect of
increasing the price); United States v.
Trenton Potteries Co., 273 U.S. 392,
47 S.Ct. 377, 71 L.Ed. 700 (1927)
(manufacturers and distributors of 82%
of certain vitreous pottery fixtures
agreed to sell at uniform prices).
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Consequently, as we recognized in United
States v. Topco Associates, Inc., 405 U.S.
596, 607-608, 92 S.Ct. 1126, 1133, 31
L.Ed.2d 515 (1972), “[i]t 1s only after
considerable experience with certain business
relationships that courts classify them as per
se violations . . . .” See *10 White Motor
Co. v. United States, 372 U.S. 253, 263, 83
S.Ct. 696, 702, 9 L.Ed.2d 738 (1963). We have
never examined a practice like this one before;
indeed, the Court of Appeals recognized that
“[iln dealing with performing rights in the
music industry we confront conditions both
in copyright law and in antitrust law which
are sui gemeris.” 562 F.2d, at 132. And
though there has been rather intensive antitrust
scrutiny of ASCAP and its blanket licenses,
that experience hardly counsels that we should
outlaw the blanket license as a per se restraint
of trade.

B

This litigation and other cases involving
ASCAP and its licensing practices have arisen
out of the efforts of the creators of copyrighted
musical compositions to collect for the public
performance of their works, as they are entitled
to do under the Copyright Act. As already
indicated, ASCAP and BMI originated to make
possible and to facilitate dealings between
copyright owners and those who desire to use
their music. Both organizations plainly involve
concerted action in a large and active line of
commerce, and it is not surprising that, as the
District Court found, “[n]either ASCAP nor
BMI is a stranger to antitrust litigation.” 400
F.Supp., at 743.

The Department of Justice first investigated
allegations of anticompetitive conduct by

ASCAP over 50 years ago. 15 A criminal
complaint was filed in 1934, but the
Government was granted a  midtrial
continuance and never returned to the
courtroom. In separate complaints in 1941,
the United States charged that the blanket
license, which was then the only license
**1558 offered by ASCAP and BMI,
was an illegal restraint of trade and that

arbitrary prices were being charged as

the result of an illegal copyright pool.16

The Government sought *11 to enjoin
ASCAP's exclusive licensing powers and to
require a different form of licensing by that
organization. The case was settled by a consent
decree that imposed tight restrictions on

ASCAP's operations. 17 Following complaints
relating to the television industry, successful
private litigation against ASCAP by movie

theaters, '® and a Government challenge to
ASCAP's arrangements with similar foreign
organizations, the 1941 decree was reopened

and extensively amended in 1950. 19

15 Cohn, Music, Radio Broadcasters and

the Sherman Act, 29 Geo.L.J. 407, 424

n. 91 (1941).

16 . . :
E. g, complaint in  United
States v. ASCAP. Civ. No. 13-95

(S.D.N.Y.1941), pp. 3-4.

YT United States v. ASCAP 1940-1943

Trade Cases 9 56,104 (S.D.N.Y.1941).

18 See Alden-Rochelle, Inc. v. ASCAP,

80 F.Supp. 888 (S.D.N.Y.1948);, M.
Witmark & Sons v. Jensen, 80
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F.Supp. 843 (D.C.Minn.1948), appeal
dismissed sub nom. M. Witmark & Sons
v. Berger Amusement Co., 177 F.2d 515
(CA8 1949).

19 United States v. ASCAP 1950-1951

Trade Cases 9 62,595 (S.D.N.Y.1950).

Under the amended decree, which still
substantially controls the activities of ASCAP,
members may grant ASCAP only nonexclusive
rights to license their works for public
performance. Members, therefore, retain
the rights individually to license public
performances, along with the rights to license
the use of their compositions for other
purposes. ASCAP itself is forbidden to grant
any license to perform one or more specified
compositions in the ASCAP repertory unless
both the user and the owner have requested
it in writing to do so. ASCAP is required to
grant to any user making written application
a nonexclusive license to perform all ASCAP
compositions either for a period of time or on
a per-program basis. ASCAP may not insist
on the blanket license, and the fee for the per-
program license, which is to be based on the
revenues for the program on which ASCAP
music is played, must offer the applicant a
genuine economic choice between the per-
program license and the more common blanket
license. If ASCAP and a putative licensee
are unable to agree on a fee within 60 days,
the applicant may apply to the District Court
*12 for a determination of a reasonable fee,

with ASCAP having the burden of proving

reasonableness. 2

20 BMI is in a similar situation. The

original decree against BMI is reported
as United States v. BMI, 1940-1943

Trade Cases 9 56,096 (E.D.Wis.1941).
A new consent judgment was entered
in 1966 following a monopolization
complaint filed in 1964. United States
v. BMI, 1966 Trade Cases § 71,941
(S.D.N.Y.). The ASCAP and BMI
decrees do vary in some respects. The
BMI decree does not specify that BMI
may only obtain nonexclusive rights
from its affiliates or that the District
Court may set the fee if the parties
are unable to agree. Nonetheless, the
parties stipulated, and the courts below
accepted, that “CBS could secure direct
licenses from BMI affiliates with the
same ease or difficulty, as the case may
be, as from ASCAP members.” 400
F.Supp., at 745.

The 1950 decree, as amended from time to
time, continues in effect, and the blanket license
continues to be the primary instrument through
which ASCAP conducts its business under
the decree. The courts have twice construed
the decree not to require ASCAP to issue

licenses for selected portions of its repertory. 21
It also remains true that the decree guarantees
the legal availability of direct licensing of
performance rights by ASCAP members; and
the District Court found, and in this respect
the Court of Appeals agreed, that there are
no practical impediments preventing direct
dealing by the television networks if they so
desire. Historically, they have not done so.
Since 1946, CBS and other television networks
have taken blanket licenses from ASCAP and
BMI. It was not until this suit **1559 arose

that the CBS network demanded any other kind

of license. 22
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21 United States v. ASCAP (Application

of Shenandoah Valley Broadcasting,
Inc.), 208 F.Supp. 896 (S.D.N.Y.1962),
aff'd, 331 F.2d 117 (CA2), cert. denied,
377 U.S. 997, 84 S.Ct. 1917, 12
L.Ed.2d 1048 (1964); United States
v. ASCAP (Application of National
Broadcasting Co.), 1971 Trade Cases
q 73,491 (S.D.N.Y.1970). See also
United States v. ASCAP (Motion of
Metromedia, Inc.), 341 F.2d 1003 (CA2
1965).

22 National Broadcasting Co. did, in

1971, request an annual blanket
license for 2,217 specific ASCAP
compositions most frequently used
on its variety shows. It intended
to acquire the remaining rights to
background and theme music through
direct transactions by it and its program
packagers. See United States v. ASCAP
(Application of National Broadcasting
Co.), supra.

*13  Of course, a consent judgment, even
one entered at the behest of the Antitrust
Division, does not immunize the defendant
from liability for actions, including those
contemplated by the decree, that violate the
rights of nonparties. See Sam Fox Publishing
Co. v. United States, 366 U.S. 683, 690,
81 S.Ct. 1309, 1313, 6 L.Ed.2d 604 (1961),
which involved this same decree. But it
cannot be ignored that the Federal Executive
and Judiciary have carefully scrutinized
ASCAP and the challenged conduct, have
imposed restrictions on various of ASCAP's
practices, and, by the terms of the decree,
stand ready to provide further consideration,

supervision, and perhaps invalidation of

asserted anticompetitive practices. 2 1In these
circumstances, we have a unique indicator that
the challenged practice may have redeeming
competitive virtues and that the search for those

values is not almost sure to be in vain. >* Thus,
although CBS is not bound by the Antitrust
Division's actions, the decree is a fact of
economic and legal life in this industry, and the
Court of Appeals should not have ignored it
completely in analyzing the practice. See id.,
at 694-695, 81 S.Ct., at 1315-1316. That fact
alone might not remove a naked price-fixing
scheme from the ambit of the per se rule, but, as
discussed infra, Part 111, here we are uncertain
whether the practice on its face has the effect,
or could have been spurred by the purpose, of
restraining competition among the individual
composers.

23 1950-1951 Trade Cases 9 62,595, p.

63,756.

24 Cf. Continental TV, Inc. v. GTE

Sylvania Inc., 433 U.S., at 50 n. 16,
97 S.Ct., at 2558 n.16. Moreover,
unthinking application of the per se
rule might upset the balancing of
economic power and of procompetitive
and anticompetitive effect presumably
worked out in the decree.

After the consent decrees, the legality of the
blanket license was challenged in suits brought
by certain ASCAP members against individual
radio stations for copyright infringement. The
stations raised as a defense that the blanket
license was a form of price fixing illegal under
the Sherman Act. The parties *14 stipulated
that it would be nearly impossible for each
radio station to negotiate with each copyright
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holder separate licenses for the performance of
his works on radio. Against this background,
and relying heavily on the 1950 consent
judgment, the Court of Appeals for the Ninth
Circuit rejected claims that ASCAP was a
combination in restraint of trade and that the
blanket license constituted illegal price fixing.
K=91, Inc. v. Gershwin Publishing Corp., 372
F.2d 1 (1967), cert. denied, 389 U.S. 1045, 88
S.Ct. 761, 19 L.Ed.2d 838 (1968).

The Department of Justice, with the principal
responsibility for enforcing the Sherman Act
and administering the consent decrees relevant
to this case, agreed with the result reached
by the Ninth Circuit. In a submission amicus
curiae opposing one station's petition for
certiorari in this Court, the Department stated
that there must be “some kind of central
licensing agency by which copyright holders
may offer their works in a common pool to
all who wish to use them.” Memorandum for
United States as Amicus Curiae on Pet. for
Cert. in K-91, Inc. v. Gershwin Publishing
Corp., O.T. 1967, No. 147, pp. 10-11. And
the Department elaborated on what it thought
that fact meant for the proper application of the
antitrust laws in this area:

“The Sherman Act has always been
discriminatingly applied in the light of
economic realities. There are situations in
which competitors have been permitted to form
joint selling agencies or other pooled activities,
subject to strict limitations **1560 under the
antitrust laws to guarantee against abuse of
the collective power thus created. Associated
Press v. United States, 326 U.S. 1 [65 S.Ct.
1416, 89 L.Ed. 2013]; United States v. St.
Louis Terminal, 224 U.S. 383 [32 S.Ct. 507, 56
L.Ed. 810]; Appalachian Coals, Inc. v. United
States, 288 U.S. 344 [53 S.Ct. 471, 77 L.Ed.

825]; Chicago Board of Trade v. United States,
246 U.S. 231 [38 S.Ct. 242, 62 L.Ed. 683].
This case appears to us to involve such a
situation. The extraordinary number of users
spread across the land, the ease with which
a performance may be broadcast, the sheer
volume *15 of copyrighted compositions, the
enormous quantity of separate performances
each year, the impracticability of negotiating
individual licenses for each composition, and
the ephemeral nature of each performance all
combine to create unique market conditions for
performance rights to recorded music.” /d., at
10 (footnote omitted).

The Department concluded that, in the
circumstances of that case, the blanket licenses
issued by ASCAP to individual radio stations
were neither a per se violation of the Sherman
Act nor an unreasonable restraint of trade.

As evidenced by its amicus brief in the present
case, the Department remains of that view.
Furthermore, the United States disagrees with
the Court of Appeals in this case and urges
that the blanket licenses, which the consent
decree authorizes ASCAP to issue to television
networks, are not per se violations of the
Sherman Act. It takes no position, however,
on whether the practice is an unreasonable
restraint of trade in the context of the network
television industry.

Finally, we note that Congress itself, in the
new Copyright Act, has chosen to employ
the blanket license and similar practices.
Congress created a compulsory blanket license
for secondary transmissions by cable television
systems and provided that “[n]otwithstanding

any provisions of the antitrust laws, . . . any
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claimants may agree among themselves as
to the proportionate division of compulsory
licensing fees among them, may lump their
claims together and file them jointly or as a
single claim, or may designate a common agent
to receive payment on their behalf.” 17 U.S.C.
App. § 111(d)(5)(A). And the newly created
compulsory license for the use of copyrighted
compositions in jukeboxes is also a blanket
license, which is payable to the performing-
rights societies such as ASCAP unless an
individual copyright holder can prove his
entitlement to a share. § 116(c)(4). Moreover, in
requiring noncommercial broadcasters to pay
for their use of copyrighted music, Congress
again provided that “[n]otwithstanding *16
any provision of the antitrust laws” copyright
owners “may designate common agents to
negotiate, agree to, pay, or receive payments.”
§ 118(b). Though these provisions are not
directly controlling, they do reflect an opinion
that the blanket license, and ASCAP, are
economically beneficial in at least some
circumstances.

There have been District Court cases holding
ASCAP practices, including its
licensing practices, to be violative of the

Sherman Act, 25 but even so, there is no
nearly universal view that either the blanket
or the per-program licenses issued by ASCAP
at prices negotiated by it are a form of
price fixing subject to automatic condemnation
under the Sherman Act, rather than to a careful
assessment under the rule of reason.

25

various

See cases cited n. 18, supra. Those
cases licenses sold to
individual movie theaters to “perform”
compositions already on the motion
pictures' soundtracks. ASCAP had

involved

barred its members from assigning
performing rights to movie producers
at the same time recording rights
were licensed, and the theaters were
effectively unable to engage in direct
transactions for performing rights with
individual copyright owners.

I1I

Of course, we are no more bound than is CBS
by the views of the Department of Justice,
the results in the prior lower court **1561
cases, or the opinions of various experts about
the merits of the blanket license. But while
we must independently examine this practice,
all those factors should caution us against too
easily finding blanket licensing subject to per
se invalidation.

A

As a preliminary matter, we are mindful that the
Court of Appeals' holding would appear to be
quite difficult to contain. If, as the court held,
there is a per se antitrust violation whenever
ASCAP issues a blanket license to a television
network for a single fee, why would it not
also be automatically illegal for ASCAP to
negotiate and issue blanket licenses to *17
individual radio or television stations or to
other users who perform copyrighted music

for profit? 26 Likewise, if the present network
licenses issued through ASCAP on behalf of its
members are per se violations, why would it not
be equally illegal for the members to authorize
ASCAP to issue licenses establishing various
categories of uses that a network might have for



Broadcast Music, Inc. v. Columbia Broadcasting System, Inc., 441 U.S. 1 (1979)
99 S.Ct. 1551, 60 L.Ed.2d 1, 201 U.S.P.Q. 497, 1979-1 Trade Cases P 62,558...

copyrighted music and setting a standard fee for
each described use?

26 Certain individual television and radio

stations, appearing here as amici
curiae, argue that the per se rule should
extend to ASCAP's blanket licenses
with them as well. The television
stations have filed an antitrust suit to
that effect. Buffalo Broadcasting Co.
v. ASCAP, 78 Civ. 5670 (SDNY, filed
Nov. 27, 1978).

Although the Court of Appeals apparently
thought the blanket license could be saved in
some or even many applications, it seems to us
that the per se rule does not accommodate itself
to such flexibility and that the observations of
the Court of Appeals with respect to remedy
tend to impeach the per se basis for the holding
of liability. >’

27 See n. 10, supra. The Court of

Appeals would apparently not outlaw
the blanket license across the board
but would permit it in various
circumstances where it is deemed
necessary or sufficiently desirable. It
did not even enjoin blanket licensing
with the television networks, the relief
it realized would normally follow a
finding of per se illegality of the license
in that context. Instead, as requested by
CBS, it remanded to the District Court
to require ASCAP to offer in addition
to blanket licensing some competitive
form of per-use licensing. But per-use
licensing by ASCAP, as recognized in
the consent decrees, might be even
more susceptible to the per se rule than
blanket licensing.

The rationale for this unusual relief in
a per se case was that “[t]he blanket
license is not simply a ‘naked restraint’
ineluctably doomed to extinction.”
562 F.2d, at 140. To the contrary,
the Court of Appeals found that the
blanket license might well “serve a
market need” for some. [bid. This,
it seems to us, is not the per se
approach, which does not yield so
readily to circumstances, but in effect
is a rather bobtailed application of
the rule of reason, bobtailed in the
sense that it is unaccompanied by the
necessary analysis demonstrating why
the particular licensing system is an
undue competitive restraint.

*18 CBS would prefer that ASCAP be
authorized, indeed directed, to make all its
compositions available at standard per-use
rates within negotiated categories of use.

400 F.Supp., at 747 n. 7.2 But if this in
itself or in conjunction with blanket licensing
constitutes illegal price fixing by copyright
owners, CBS urges that an injunction issue
forbidding ASCAP to issue any blanket license
or to negotiate any fee except on behalf of
an individual member for the use of his own

copyrighted work or works. 2% Thus, we are
called upon to determine that blanket licensing
is unlawful across the board. We are quite sure,
however, that the per se rule does not require
any such holding.

28 Surely, if ASCAP abandoned the

issuance of all licenses and confined
its activities to policing the market and
suing infringers, it could hardly be said
that member copyright owners would
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be in violation of the antitrust laws
by not having a common agent issue
per-use licenses. Under the copyright
laws, those who publicly perform
copyrighted music have the burden
of obtaining prior consent. Cf. Zenith
Radio Corp. v. Hazeltine Research,
Inc., 395 U.S., at 139-140, 89 S.Ct., at
1585-1586.

29 In its complaint, CBS alleged that it

would be “wholly impracticable” for
it to obtain individual licenses directly
from the composers and publishing
houses, but it now says that it would
be willing to do exactly that if ASCAP
were enjoined from granting blanket
licenses to CBS or its competitors in the
network television business.

**1562 B

In the first place, the line of commerce
allegedly being restrained, the performing
rights to copyrighted music, exists at all
only because of the copyright laws. Those
who would use copyrighted music in public
performances must secure consent from the
copyright owner or be liable at least for the
statutory damages for each infringement and,

if the conduct is willful and for the purpose

of financial gain, to criminal penalties. 30

Furthermore, nothing in the Copyright Act of
1976 indicates in the slightest that Congress
intended to weaken the rights of copyright
owners to control the public *19 performance
of musical compositions. Quite the contrary

is true. ! Although the copyright laws confer
no rights on copyright owners to fix prices

among themselves or otherwise to violate the
antitrust laws, we would not expect that any
market arrangements reasonably necessary to
effectuate the rights that are granted would be
deemed a per se violation of the Sherman Act.
Otherwise, the commerce anticipated by the
Copyright Act and protected against restraint
by the Sherman Act would not exist at all or
would exist only as a pale reminder of what

. . 2
Congress envisioned. 3

30 17 Us.c. App. § 506.

31 See Koenigsberg, The 1976 Copyright
Act: Advances for the Creator, 26
Cleve.St.L.Rev. 515, 524, 528 (1977).

32

Cf. Silver v. New York Stock Exchange,
373 U.S. 341, 83 S.Ct. 1246, 10
L.Ed.2d 389 (1963).

Because a musical composition can be
“consumed” by many different people
at the same time and without the
creator's knowledge, the “owner” has
no real way to demand reimbursement
for the use of his property except
through the copyright laws and an
effective way to enforce those legal
rights. See Twentieth Century Music
Corp. v. Aiken, 422 U.S. 151, 162,
95 S.Ct. 2040, 2047, 45 L.Ed.2d 84
(1975). It takes an organization of
rather large size to monitor most or
all uses and to deal with users on
behalf of the composers. Moreover, it
is inefficient to have too many such
organizations duplicating each other's
monitoring of use.
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C

More generally, in characterizing this conduct

under the per se rule, 33 our inquiry must focus

on whether the effect and, here because it tends
to show effect, see United States v. United
States Gypsum Co., 438 U.S. 422,436 n. 13,98
S.Ct. 2864, 2873 n. 13, 57 L.Ed.2d 854 (1978),
the purpose of the practice are to threaten the
proper operation of our predominantly free-
market economy—that is, whether the practice
facially appears to be one that would always or
*20 almost always tend to restrict competition
and decrease output, and in what portion of the
market, or instead one designed to “increase
economic efficiency and render markets more,
rather than less, competitive.” Id. at 441 n. 16,
98 S.Ct., at 2875 n. 16; see National Society
of Professional Engineers v. United States, 435
U.S., at 688, 98 S.Ct., at 1363; Continental T V.,
Inc. v. GTE Sylvania Inc., 433 U.S., at 50 n. 16,
97 S.Ct., at 2558 n. 16; Northern Pac. R. Co. v.
United States, 356 U.S., at 4, 78 S.Ct., at 517.

& The scrutiny occasionally required

must not merely subsume the
burdensome analysis required under
the rule of reason, see National Society
of Professional Engineers v. United
States, 435 U.S. 679, 690-692, 98
S.Ct. 1355, 1364-1366, 55 L.Ed.2d
637 (1978), or else we should apply the
rule of reason from the start. That is
why the per se rule is not employed
until after considerable experience with
the type of challenged restraint.

The blanket license, as we see it, 1S not a
“naked restrain[t] of trade with no purpose

except stifling of competition,” White Motor
Co. v. United States, 372 U.S. 253, 263,
83 S.Ct. 696, 702, 9 L.Ed.2d 738 (1963),
but rather accompanies the integration of
sales, monitoring, and enforcement against
unauthorized copyright use. See L. Sullivan,
Handbook of the Law of Antitrust § 59, p. 154
(1977). As we have already indicated, ASCAP
and the blanket license developed together out
of the practical situation in the marketplace:
thousands of users, thousands of copyright
owners, and millions of compositions. Most
users want unplanned, rapid, and indemnified
access to any and all of the repertory of
compositions, **1563 and the owners want
a reliable method of collecting for the use of
their copyrights. Individual sales transactions
in this industry are quite expensive, as would
be individual monitoring and enforcement,
especially in light of the resources of single
composers. Indeed, as both the Court of
Appeals and CBS recognize, the costs are
prohibitive for licenses with individual radio
stations, nightclubs, and restaurants, 562 F.2d,
at 140, n. 26, and it was in that milieu that the
blanket license arose.

A middleman with a blanket license was
an obvious necessity if the thousands of
individual negotiations, a virtual impossibility,
were to be avoided. Also, individual fees
for the use of individual compositions would
presuppose an intricate schedule of fees and
uses, as well as a difficult and expensive
reporting problem for the user and policing
task for the copyright owner. Historically, the
market for public-performance rights organized
itself largely around the single-fee blanket
*21 license, which gave unlimited access to
the repertory and reliable protection against
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infringement. When ASCAP's major and user-
created competitor, BMI, came on the scene, it
also turned to the blanket license.

With the advent of radio and television
networks, market conditions changed, and the
necessity for and advantages of a blanket
license for those users may be far less
obvious than is the case when the potential
users are individual television or radio
stations, or the thousands of other individuals
and organizations performing copyrighted

compositions in public. 3% But even for
television network licenses, ASCAP reduces
costs absolutely by creating a blanket license

that is sold only a few, instead of thousands, 33
of times, and that obviates the need for closely
monitoring the networks to see that they do

not use more than they pay for. 36 ASCAP also
provides the necessary resources for blanket
sales and enforcement, resources unavailable to
the vast majority of composers and publishing
houses. Moreover, a bulk license of some type
is a necessary consequence of the integration
necessary to achieve these efficiencies, and a
necessary consequence of an aggregate license
is that its price must be established.

34 And of course changes brought about

by new technology or new marketing
techniques might also undercut the
justification for the practice.

35 The District Court found that CBS

would require between 4,000 and 8,000
individual license transactions per year.
400 F.Supp., at 762.

36 To operate its system for distributing

the license revenues to its
members, ASCAP relies primarily

on the networks' records of which
compositions are used.

D

This substantial lowering of costs, which is of
course potentially beneficial to both sellers and
buyers, differentiates the blanket license from
individual use licenses. The blanket license
is composed of the individual compositions
plus the aggregating service. Here, the whole
is truly greater than the *22 sum of its
parts; it is, a different
product. The blanket license has certain unique
characteristics: It allows the licensee immediate

to some extent,

use of covered compositions, without the

delay of prior individual negotiations 37 and

great flexibility in the choice of musical
material. Many consumers clearly prefer the
characteristics and cost advantages of this

marketable **1564 package,38 and even
small-performing rights societies that have
occasionally arisen to compete with ASCAP

and BMI have offered blanket licenses.>’
Thus, to the extent the blanket license i1s
a different product, ASCAP is not really
a joint sales agency offering the individual
goods of many sellers, but is a separate seller
offering its blanket license, of which the

individual compositions are raw material. 40
ASCAP, *23 in short, made a market in which
individual composers are inherently unable to

compete fully effectively. 4

37 See Timberg, The Antitrust Aspects

of Merchandising Modern Music: The
ASCAP Consent Judgment of 1950, 19
Law & Contemp.Prob. 294, 297 (1954)
(“The disk-jockey's itchy fingers and
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38

39

40

the bandleader's restive baton, it is said,
cannot wait for contracts to be drawn
with ASCAP's individual publisher
members, much less for the formal
acquiescence of a characteristically
unavailable composer or author”).
Significantly, ASCAP deals only
with nondramatic performance rights.
Because of their nature, dramatic
rights, such as for musicals, can be
negotiated individually and well in
advance of the time of performance.
The same is true of various other rights,
such as sheet music, recording, and
synchronization, which are licensed on
an individual basis.

Cf. United States v. Grinnell Corp.,
384 U.S. 563, 572-573, 86 S.Ct. 1698,
1704-1705, 16 L.Ed.2d 778 (1966);
United States v. Philadelphia Nat.
Bank, 374 U.S. 321, 356-357, 83
S.Ct. 1715, 1737-1738, 10 L.Ed.2d
915 (1963).

Comment, Music Copyright
Associations and the Antitrust Laws,
25 Ind.L.J. 168, 170 (1950). See
also Garner, United States v. ASCAP
: The Licensing Provisions of the
Amended Final Judgment of 1950, 23
Bull.Copyright Soc. 119, 149 (1975)
(“no performing rights are licensed on
other than a blanket basis in any nation

in the world™).

Moreover, because of the nature of
the product—a composition can be
simultaneously “consumed” by many
users—composers  have
markets and numerous incentives to

numerous

produce, so the blanket license is
unlikely to cause decreased output, one
of the normal undesirable effects of a
cartel. And since popular songs get an
increased share of ASCAP's revenue
distributions, composers compete even
within the blanket license in terms of
productivity and consumer satisfaction.

4l Cf. United States v. Socony-Vacuum

Oil Co., 310 U.S., at 217, 60 S.Ct.,
at 841 (distinguishing Chicago Bd.
of Trade v. United States, 246 U.S.
231, 38 S.Ct. 242, 62 L.Ed. 683
(1918), on the ground that among the
effects of the challenged rule there
“was the creation of a public market”);
United States v. Trenton Potteries Co.,
273 U.S., at 401, 47 S.Ct., at 381
(distinguishing Chicago Bd. of Trade
on the ground that it did not involve “a
price agreement among competitors in
an open market”).

E

Finally, we have some doubt—enough to
counsel against application of the per se rule
—about the extent to which this practice
threatens the “central nervous system of the
economy,” United States v. Socony-Vacuum
Oil Co., 310 U.S. 150, 226 n. 59, 60 S.Ct.
811, 845 n. 59, 84 L.Ed. 1129 (1940),
that is, competitive pricing as the free
market's means of allocating resources. Not
all arrangements among actual or potential
competitors that have an impact on price
are per se violations of the Sherman Act or
even unreasonable restraints. Mergers among

competitors eliminate competition, including
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price competition, but they are not per se
illegal, and many of them withstand attack
under any existing antitrust standard. Joint
ventures and other cooperative arrangements
are also not usually unlawful, at least not as
price-fixing schemes, where the agreement on
price is necessary to market the product at all.

Here, the blanket-license fee i1s not set
by competition among individual copyright
owners, and it is a fee for the use of any
of the compositions covered by the license.
But the blanket license cannot be wholly
equated with a simple horizontal arrangement
among competitors. ASCAP does set the price
for its blanket license, but that license is
quite different from anything any individual
owner could issue. The individual composers
and authors have neither agreed not to sell
individually in any other market nor use
the blanket *24 license to mask price

fixing in such other markets. > Moreover,
the substantial restraints placed on ASCAP
and its members by the consent decree must
not be ignored. The District Court found that
there was no legal, practical, or conspiratorial
impediment to CBS's obtaining individual
licenses; CBS, in short, had a real choice.

42 “CBS does not claim that the

individual members and affiliates
(‘sellers’) of ASCAP and BMI have
agreed among themselves as to the
prices to be charged for the particular
‘products' (compositions) offered by
each of them.” 400 F.Supp., at 748.

With this background in mind, which plainly
enough indicates that over the years, and in
the face of available alternatives, the blanket

license has provided an acceptable mechanism
for at least a large **1565 part of the
market for the performing rights to copyrighted
musical compositions, we cannot agree that
it should automatically be declared illegal in
all of its many manifestations. Rather, when
attacked, it should be subjected to a more
discriminating examination under the rule of
reason. It may not ultimately survive that
attack, but that is not the issue before us today.

IV

As we have noted, n. 27, supra, the enigmatic
remarks of the Court of Appeals with respect
to remedy appear to have departed from the
court's strict, per se approach and to have
invited a more careful analysis. But this left the
general import of its judgment that the licensing
practices of ASCAP and BMI under the consent
decree are per se violations of the Sherman Act.
We reverse that judgment, and the copyright
misuse judgment dependent upon it, see n.
9, supra, and remand for further proceedings
to consider any unresolved issues that CBS
may have properly brought to the Court of

Appeals.43 Of course, this will include an
assessment under *25 the rule of reason of the
blanket license as employed in the television
industry, if that issue was preserved by CBS in

the Court of Appeals. 4

43 It is argued that the judgment of the

Court of Appeals should nevertheless
be affirmed on the ground that the
blanket license is a tying arrangement
in violation of § 1 of the Sherman Act
or on the ground that ASCAP and BMI
have monopolized the relevant market
contrary to § 2. The District Court
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and the Court of Appeals rejected both
submissions, and we do not disturb
the latter's judgment in these respects,
particularly since CBS did not file its
own petition for certiorari challenging
the Court of Appeals' failure to sustain
its tying and monopolization claims.

44 The Court of Appeals did not address

the rule-of-reason issue, and BMI
insists that CBS did not preserve
the question in that court. In any
event, if the issue is open in the
Court of Appeals, we prefer that that
court first address the matter. Because
of the United States' interest in the
enforcement of the consent decree, we
assume it will continue to play a role in
this litigation on remand.

The judgment of the Court of Appeals is
reversed, and the cases are remanded to that
court for further proceedings consistent with
this opinion.

1t is so ordered.

Mr. Justice STEVENS, dissenting.

The Court holds that ASCAP's blanket license
is not a species of price fixing categorically
forbidden by the Sherman Act. I agree with that
holding. The Court remands the cases to the
Court of Appeals, leaving open the question
whether the blanket license as employed by
ASCAP and BMI is unlawful under a rule-
of-reason inquiry. I think that question is
properly before us now and should be answered
affirmatively.

There is ample precedent for affirmance of
the judgment of the Court of Appeals on a
ground that differs from its rationale, provided

of course that we do not modify its judgment. !

In this litigation, the judgment of the Court of
Appeals was *26 not that blanket licenses may
never be offered by ASCAP and BMI. Rather,
its judgment directed the District Court to
fashion relief requiring them to offer additional

forms of license as well.? Even though that
judgment may not be consistent with its stated
conclusion that the blanket license is “illegal
per se ” as a kind of price fixing, it is entirely
consistent with a conclusion that petitioners'
exclusive all-or-nothing blanket-license policy

violates the rule of reason. >

! See United States v. New York

Telephone Co., 434 U.S. 159, 166 n.
8, 98 S.Ct. 364, 369 n. 8, 54 L.Ed.2d
376, Dayton Board of Education v.
Brinkman, 433 U.S. 406, 419, 97
S.Ct. 2766, 2775, 53 L.Ed.2d 851;
Massachusetts Mutual Life Ins. Co. v.
Ludwig, 426 U.S. 479, 480481, 96
S.Ct. 2158, 2159, 48 L.Ed.2d 784;
United States v. American Railway
Express Co., 265 U.S. 425, 435, 44
S.Ct. 560, 563, 68 L.Ed. 1087.

562 F.2d 130, 140-141 (CA2 1977).

See ante, at 1561 n. 27 (describing
relief ordered by Court of Appeals
as “unusual” for a per se case, and
suggesting that that court's decision
appears more consistent with a rule-of-
reason approach).
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*¥1566 The Court of Appeals may well so
decide on remand. In my judgment, however,

a remand is not necessary.4 The record
before this Court is a full one, reflecting
extensive discovery and eight weeks of trial.
The District Court's findings of fact are
thorough and well supported. They clearly
reveal that the challenged policy does have
a significant adverse impact on competition.
I would therefore affirm the judgment of the
Court of Appeals.

4 That the rule-of-reason issues have

been raised and preserved throughout
seems to me clear. See 562 F.2d,
at 134. (“CBS contends that the
blanket licensing method is not only an
illegal tie-in or blockbooking which in
practical terms is coercive in effect, but
is also an illegal price-fixing device, a
per se violation . . . ”); id., at 141 n. 29.
(“As noted, CBS also claims violation
of § 2 of the Sherman Act. We need not
go into the legal arguments on this point
because they are grounded on its factual
claim that there are barriers to direct
licensing and ‘bypass' of the ASCAP
blanket license. The District Court, as
noted rejected this contention and its
findings are not clearly erroneous. The
§ 2 claim must therefore fail at this
time and on this record”); Brief for
Respondents 41.

I

In December 1969, the president of the CBS
television network wrote to ASCAP and BMI
requesting that each “promptly ... grant a

new performance rights license which *27
will provide, effective January 1, 1970, for
payments measured by the actual use of your

music.”> ASCAP and BMI each responded by
stating that it considered CBS's request to be
an application for a license in accordance with
the provisions of its consent decree and would

treat it as such,® even though neither decree
provides for licensing on a per-composition or

per-use basis. ' Rather than pursuing further
discussion, CBS instituted this suit.

> 400 F.Supp. 737, 753 (S.D.N.Y.1975).

6 ASCAP responded in a letter from its

general counsel, stating that it would
consider the request at its next board of
directors meeting, and that it regarded
it as an application for a license
consistent with the decree. The letter
from BMI's president stated: “The BMI
Consent Decree provides for several
alternative licenses and we are ready to
explore any of these with you.” /d., at
753-754.

See ante, at 1558, and n. 21.

Whether or not the CBS letter is considered a
proper demand for per-use licensing is relevant,
if at all, only on the question of relief. For the
fact is, and it cannot seriously be questioned,
that ASCAP and BMI have steadfastly adhered

to the policy of only offering overall blanket

or per-program licenses, ® notwithstanding

requests for more limited authorizations. Thus,

ASCAP rejected a 1971 request by NBC for

licenses for 2,217 specific compositions,9 as

well as an earlier request by a group of
television stations for more limited authority
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than the blanket licenses which they were then

*28 purchasing. 10 Neither ASCAP nor BMI
has ever offered to license anything less than its
entire portfolio, even on an experimental basis.
Moreover, if the response to the CBS letter were
not sufficient to characterize their consistent
policy, the defense of this lawsuit surely is. It
is the refusal to license anything less than the
entire repertoire—rather than the decision to
offer blanket licenses themselves—that raises
the serious antitrust questions in this case.

8 The 1941 decree requires ASCAP
to offer per-program licenses as an
alternative to the blanket license.
United States v. ASCAP.  1940—
1943 Trade Cases 9 56,104, p.
404 (S.D.N.Y.). Analytically, however,
there is little difference between the
two. A per-program license also covers
the entire ASCAP repertoire; it is
therefore simply a miniblanket license.
As is true of a long-term blanket
license, the fees set are in no way
dependent on the quantity or quality
of the music used. See infra, at 1568—
1569, infra.

United States v. ASCAP
(Application of National Broadcasting
Co.), 1971 Trade Cases 9§ 73,491
(S.D.N.Y.1970).

See

10 See  United States v. ASCAP

(Application of Shenandoah Valley
Broadcasting, Inc.), 208 F.Supp. 896
(S.D.N.Y.1962), aff'd, 331 F.2d 117
(CA21964), cert. denied, 377 U.S. 997,
84 S.Ct. 1917, 12 L.Ed.2d 1048.

**1567 11

Under our prior cases, there would be no
question about the illegality of the blanket-only
licensing policy if ASCAP and BMI were the
exclusive sources of all licenses. A copyright,
like a patent, is a statutory grant of monopoly
privileges. The rules which prohibit a patentee
from enlarging his statutory monopoly by
conditioning a license on the purchase of

unpatented goods, U or by refusing to grant
a license under one patent unless the licensee
also takes a license under another, are equally

applicable to copyrights. 12

1 Mercoid Corp. v. Mid-Continent

Investment Co., 320 U.S. 661, 64 S.Ct.
268, 88 L.Ed. 376; Ethyl Gasoline
Corp. v. United States, 309 U.S. 436, 60
S.Ct. 618, 84 L.Ed. 852; International
Business Machines Corp. v. United
States, 298 U.S. 131, 56 S.Ct. 701, 80
L.Ed. 1085; United Shoe Machinery
Corp. v. United States, 258 U.S. 451,42
S.Ct. 363, 66 L.Ed. 708.

12 Indeed, the leading cases condemning

the practice of “blockbooking”
involved copyrighted motion pictures,
rather than patents. See United States v.
Paramount Pictures, 334 U.S. 131, 68
S.Ct. 915, 92 L.Ed. 1260; United States
v. Loew's Inc., 371 U.S. 38, 83 S.Ct. 97,
9 L.Ed.2d 11.

It is clear, however, that the mere fact that the
holder of several patents has granted a single
package license covering them all does not
establish any illegality. This point was settled
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by Automatic Radio Mfg. Co. v. Hazeltine
Research, Inc., 339 U.S. 827, 834, 70 S.Ct. 894,
898, 94 L.Ed. 1312, and reconfirmed in *29
Zenith Radio Corp. v. Hazeltine Research, Inc.,
395 U.S. 100, 137-138, 89 S.Ct. 1562, 1583—
1585, 23 L.Ed.2d 129. The Court is therefore
unquestionably correct in its conclusion that
ASCAP's issuance of blanket licenses covering
its entire inventory is not, standing alone,
automatically unlawful. But both of those cases
identify an important limitation on this rule.
In the former, the Court was careful to point
out that the record did not present the question
whether the package license would have been
unlawful if Hazeltine had refused to license on
any other basis. 339 U.S,, at 831, 70 S.Ct. at
896. And in the latter case, the Court held that
the package license was illegal because of such
a refusal. 395 U.S., at 140-141, 89 S.Ct., at
1585-1586.

Since ASCAP offers only blanket licenses, its
licensing practices fall on the illegal side of
the line drawn by the two Hazeltine cases.
But there is a significant distinction: unlike
Hazeltine, ASCAP does not have exclusive
control of the copyrights in its portfolio, and it
is perfectly possible—at least as a legal matter
—for a user of music to negotiate directly
with composers and publishers for whatever
rights he may desire. The availability of
a practical alternative alters the competitive
effect of a blockbooking or blanket-licensing
policy. ASCAP is therefore quite correct in
its insistence that its blanket license cannot be
categorically condemned on the authority of
the blockbooking and package-licensing cases.
While these cases are instructive, they do
not directly answer the question whether the
ASCAP practice is unlawful.

The answer to that question depends on an
evaluation of the effect of the practice on
competition in the relevant market. And, of
course, it is well settled that a sales practice that
1s permissible for a small vendor, at least when
no coercion is present, may be unreasonable
when employed by a company that dominates

the market. > We **1568 therefore must
consider *30 what the record tells us about the

competitive character of this market.

13 See Tampa Electric Co. v. Nashville

Coal Co., 365 U.S. 320, 334, 81 S.Ct.
623, 631, 5 L.Ed.2d 580 (upholding
requirements contract on the ground
that “[t]here is here neither a seller
with a dominant position in the
market as in Standard Fashion [Co.
v. Magrane-Houston Co., 258 U.S.
346, 42 S.Ct. 360, 66 L.Ed. 653];
nor myriad outlets with substantial
sales volume, coupled with an industry-
wide practice of relying upon exclusive
contracts, as in Standard QOil [Co. v.
United States, 337 U.S. 293, 69 S.Ct.
1051, 93 L.Ed. 1371]; nor a plainly
restrictive tying arrangement as in
International Salt [Co. v. United States,
332 U.S. 392, 68 S.Ct. 12, 92 L.Ed.2d
201); Times-Picayune Publishing Co.
v. United States, 345 U.S. 594, 610—
612, 73 S.Ct. 872, 881-882, 97
L.Ed. 1277 (upholding challenged
advertising practice because, while the
volume of commerce affected was not *
‘insignificant or insubstantial,” ” seller
was found not to occupy a “dominant
position” in the relevant market). While
our cases make clear that a violation
of the Sherman Act requires both that
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the volume of commerce affected be
substantial and that the seller enjoy a
dominant position, see id., at 608—609,
73 S.Ct., at 880-881, proof of actual
compulsion has not been required, but
cf. Royster Drive-In Theatres, Inc.
v. American Broadcasting-Paramount
Theatres, Inc., 268 F.2d 246, 251
(CA2 1959), cert. denied, 361 U.S.
885, 80 S.Ct. 156, 4 L.Ed.2d 121;
Milwaukee Towne Corp. v. Loew's,
Inc., 190 F.2d 561 (CA7 1951), cert.
denied, 342 U.S. 909, 72 S.Ct. 303,
96 L.Ed. 680. The critical question is
one of the likely practical effect of
the arrangement: whether the “court
believes it probable that performance of
the contract will foreclose competition
in a substantial share of the line of
commerce affected.” Tampa Electric
Co. v. Nashville Coal Co., supra, 365
U.S., at 327, 81 S.Ct., at 628.
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access to ASCAP's entire *31 repertoire,
even though his needs could be satisfied
by a far more limited selection. The price
he pays for this access is unrelated either
to the quantity or the quality of the music
he actually uses, or, indeed, to what he
would probably use in a competitive system.
Rather, in this unique all-or-nothing system,
the price is based on a percentage of the user's

advertising revenues, 16 2 measure that reflects

the customer's ability to pay 17 but is totally
unrelated to factors—such as the cost, quality,
or quantity of the product—that normally affect
price in a competitive market. The ASCAP
system requires users to buy more music than
they want at a price which, while not beyond
their ability to pay and perhaps not even beyond
what is “reasonable” for the access they are

getting, 18 may well be far higher than what
they would choose to spend for music in *32

a competitive system. It is a classic example of
economic discrimination.

15 See Cirace, CBS v. ASCAP: An
Economic Analysis of A Political
Problem, 47 Ford.L.Rev. 277, 286
(1978) (“the all-or-nothing bargain
allows the monopolist to reap the

blanket licenses. ' Virtually every domestic
copyrighted composition is in the repertoire of
either ASCAP or BMI. And again, virtually
without exception, the only means that has
been used to secure authority to perform such
compositions is the blanket license.

14 As in the majority opinion, my

references to ASCAP generally
encompass BMI as well.

The blanket all-or-nothing license is patently

discriminatory. !5 The user purchases full

16

benefits of perfect price discrimination
without confronting the problems
posed by dealing with different buyers
on different terms”).

For many years prior to the
commencement of this action, the
BMI blanket-license fee amounted to
1.09% of net receipts from sponsors
after certain specified deductions. 400
F.Supp., at 743. The fee for access
to ASCAP's larger repertoire was set
at 2.5% of net receipts; in recent
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years, however, CBS has paid a flat
negotiated fee, rather than a percentage,
to ASCAP. 23 Jt.App. in CA2 No. 75—
7600, pp. E1051-E1052, E1135.

17 See Cirace, supra, at 288:

“This history indicates that, from
its inception, ASCAP exhibited a
tendency to discriminate in price. A
license fee based upon a percentage
of gross revenue is discriminatory in
that it grants the same number of
rights to different licensees for different
total dollar amounts, depending upon
their ability to pay. The effectiveness
of price discrimination is significantly
enhanced by the all-or-nothing blanket
license.”

18 Under the ASCAP consent decree, on

receipt of an application, ASCAP is
required to “advise the applicant in
writing of the fee which it deems
reasonable for the license requested.”
If the parties are unable to agree
on the fee within 60 days of the
application, the applicant may apply
to the United States District Court
for the Southern District of New
York for the determination of a
“reasonable fee.” United States v.
ASCAP, 1950-1951 Trade Cases 9
62,595, p. 63,754 (S.D.N.Y.1950).
The BMI decree contains no similar
provision for judicial determination of
a reasonable fee.

The record plainly establishes that there is
no price competition between separate musical

compositions. 19 Under a blanket license, it is

no more expensive for a network **1569 to
play the most popular current hit in prime time
than it is to use an unknown composition as
background music in a soap opera. Because the
cost to the user is unaffected by the amount
used on any program or on all programs, the
user has no incentive to economize by, for
example, substituting what would otherwise be
less expensive songs for established favorites
or by reducing the quantity of music used
on a program. The blanket license thereby
tends to encourage the use of more music, and
also of a larger share of what is really more
valuable music, than would be expected in a
competitive system characterized by separate
licenses. And since revenues are passed on to

composers on a basis reflecting the character

and frequency of the use of their music, >

the tendency is to increase the rewards of
the established composers at the expense of
those less well known. Perhaps the prospect is
in any event unlikely, but the blanket license
does not present a new songwriter with any
opportunity to try to *33 break into the market
by offering his product for sale at an unusually
low price. The absence of that opportunity,
however unlikely it may be, is characteristic of

a cartelized rather than a competitive market. 21

19 ASCAP's economic expert, Robert

Nathan, was unequivocal on this point:
“Q. Is there price competition under
this system between separate musical
compositions?

“A. No sir.” Tr. 3983.

20 gee 562 F2d, at 136 n. 15.

In determining ASCAP
distinguishes between feature, theme,

and background uses of music. The
1950 amended decree requires ASCAP

royalties
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to distribute royalties on ‘“a basis
which gives primary consideration to
the performance of the compositions.”
The 1960 decree provided for the
additional option of receiving royalties
under a deferred plan which provides
additional compensation based on
length of membership and the
recognized status of the individual's
works. See United States v. ASCAP,
1960 Trade Cases 9§ 69,612, pp.
76,469—76,470 (S.D.N.Y.1960).

21 See generally 2 P. Areeda & D.

Turner, Antitrust Law 280-281, 342—
345 (1978); Cirace, supra, n. 15, at
286-292.

The current state of the market cannot be
explained on the ground that it could not
operate competitively, or that issuance of more
limited—and thus less restrictive—licenses
by ASCAP is not feasible. The District
Court's findings disclose no reason why music-
performing rights could not be negotiated on
a per-composition or per-use basis, either with
the composer or publisher directly or with
an agent such as ASCAP. In fact, ASCAP
now compensates composers and publishers

on precisely those bases. 22 If distributions of
royalties can be calculated on a per-use and
per-composition basis, it is difficult to see why
royalties could not also be collected in the
same way. Moreover, the record also shows
that where ASCAP's blanket-license scheme
does not govern, competitive markets do. A

competitive market for “synch” rights exists, 23
and after the use of blanket licenses in the

motion picture industry was discontinued, 24
such a market promptly developed in that

industry. 25 In sum, the record demonstrates
that the market at issue here is one that could be
highly competitive, but is not competitive at all.

22 See n. 20, supra.

23 The “synch” right is the right to record

a copyrighted song in synchronization
with the film or videotape, and is
obtained separately from the right to
perform the music. It is the latter which
is controlled by ASCAP and BMI. See
CBS, Inc. v. ASCAP, 400 F.Supp., at

743.

24 See Alden-Rochelle, Inc. v. ASCAP. 80
F.Supp. 888 (S.D.N.Y.1948).

25

See 400 F.Supp., at 759-763; 5
Jt.App. in CA2 No. 75-7600, pp.
775777 (testimony of Albert Berman,
managing director of the Harry Fox
Agency, Inc.). Television synch rights
and movie performance and synch
rights are handled by the Fox Agency,
which serves as the broker for
thousands of music publishers.

*34 IV

Since the record describes a market that could
be competitive and is not, and since that
market is dominated by two firms engaged
in a single, blanket method of dealing, it
surely seems logical to conclude that trade has
been restrained unreasonably. ASCAP argues,
however, that at least as to CBS, there has been
no restraint at all since the network is free to
deal directly with copyright holders.
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**1570 The District Court found that CBS
had failed to establish that it was compelled
to take a blanket license from ASCAP.
While CBS introduced evidence suggesting
that a significant number of composers and
publishers, satisfied as they are with the
ASCAP system, would be “disinclined” to deal
directly with the network, the court found
such evidence unpersuasive in light of CBS's
substantial market power in the music industry

and the importance to copyright holders of

network television exposure. 26 Moreover, it

is arguable that CBS could go further and,
along with the other television networks, use
its economic resources to exploit destructive
competition among purveyors of music by
driving the price of performance rights down to
a far lower level. But none of this demonstrates
that ASCAP's practices are lawful, or that
ASCAP cannot be held liable for injunctive
relief at CBS's request.

26 See 400 F.Supp., at 767-771.

The fact that CBS has substantial market power
does not deprive it of the right to complain
when trade is restrained. Large buyers, as well
as small, are protected by the antitrust laws.
Indeed, even if the victim of a conspiracy
is himself a wrongdoer, he has not forfeited

the protection of the law. 27 Moreover, a
conclusion that excessive competition would
cause one side of the market more harm
than good may justify a legislative exemption
from the antitrust laws, but does not *35
constitute a defense to a violation of the

Sherman Act.”® Even though characterizing
CBS as an oligopolist may be relevant to
the question of remedy, and even though free

competition might adversely affect the income
of a good many composers and publishers,
these considerations do not affect the legality of
ASCAP's conduct.

27 See Perma Life Mufflers, Inc. v.
International Parts Corp., 392 U.S.
134, 138-140, 88 S.Ct. 1981, 1984—
1985, 20 L.Ed.2d 982; Simpson v.
Union Oil Co., 377 U.S. 13, 16-17,
84 S.Ct. 1051, 1054-1055, 12 L.Ed.2d
98; Kiefer-Stewart Co. v. Joseph E.
Seagram & Sons, Inc., 340 U.S. 211,
214, 71 S.Ct. 259, 261, 95 L.Ed. 219.

28 See National Society of Professional

Engineers v. United States, 435 U.S.
679, 689-690, 98 S.Ct. 1355, 1364, 55
L.Ed.2d 637.

More basically, ASCAP's underlying argument
that CBS must be viewed as having acted
with complete freedom in choosing the blanket
license is not supported by the District Court's
findings. The District Court did not find
that CBS could cancel its blanket license
“tomorrow” and continue to use music in
its programming and compete with the other
networks. Nor did the District Court find
that such a course was without any risk or
expense. Rather, the District Court's finding
was that within a year, during which it would
continue to pay some millions of dollars for
its annual blanket license, CBS would be
able to develop the needed machinery and

enter into the necessary contracts. 2% In other
words, although the barriers to direct dealing by
CBS as an alternative to paying for a blanket
license are real and significant, they are not
insurmountable.
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29 See 400 F.Supp., at 762-765.

Far from establishing ASCAP's immunity
from liability, these District Court findings,
in my judgment, confirm the illegality of
its conduct. Neither CBS nor any other user
has been willing to assume the costs and
risks associated with an attempt to purchase
music on a competitive basis. The fact that
an attempt by CBS to break down the
ASCAP monopoly might well succeed does
not preclude the conclusion that smaller and
less powerful buyers are totally foreclosed

from a competitive market. 30 Despite its size,
CBS itself *36 may not obtain **1571
music on a competitive basis without incurring
unprecedented costs and risks. The fear of
unpredictable consequences, coupled with the
certain and predictable costs and delays
associated with a change in its method of
purchasing music, unquestionably inhibits any
CBS management decision to embark on a
competitive crusade. Even if ASCAP offered
CBS a special bargain to forestall any such
crusade, that special arrangement would not
cure the marketwide restraint.

30 For an individual user, the transaction

costs involved in direct dealing with
individual copyright holders may well
be prohibitively high, at least in the
absence of any broker or agency
routinely handling requests.
Moreover, the District Court found
that writers and publishers support
and prefer the ASCAP system to
direct dealing. Id., at 767. While
their apprehension at direct dealing
with CBS could be overcome, the
District Court found, by CBS's market

such

power and the importance of television
exposure, a similar conclusion is far
less likely with respect to other users.

Whatever management decision CBS should
or might have made, it is perfectly clear that
the question whether competition in the market
has been unduly restrained is not one that any
single company's management is authorized to
answer. It is often the case that an arrangement
among competitors will not serve to eliminate
competition forever, but only to delay its
appearance or to increase the costs of new
entry. That may well be the state of this
market. Even without judicial intervention, the
ASCAP monopoly might eventually be broken
by CBS, if the benefits of doing so outweigh
the significant costs and risks involved in

commencing direct dealing. 31 But that hardly
means that the blanket-licensing *37 policy
at issue here is lawful. An arrangement
that produces marketwide price discrimination
and significant barriers to entry unreasonably
restrains trade even if the discrimination and
the barriers have only a limited life expectancy.
History suggests, however, that these restraints
have an enduring character.

31 The risks involved in such a
venture appear to be substantial. One
significant risk, which may be traced
directly to ASCAP and its members,
relates to music “in the can”—music
which has been performed on shows
and movies already in the network's
inventory, but for which the network
must still secure performing rights.
The networks accumulate substantial
inventories of shows “in the can.” And,
as the Government has pointed out as
amicus curiae :
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“If they [the networks and television
stations] were to discontinue the
blanket license, they then would be
required to obtain performance rights
for these already-produced shows. This
attempt would create an opportunity for
the copyright owners, as a condition
of granting performing rights, to
attempt to obtain the entire value
of the shows ‘in the can.’ It
would produce, in other words, a
case of bilateral monopoly. Because
pricing is indeterminate in a bilateral
monopoly, television networks would
not terminate their blanket licenses
until they had concluded an agreement
with every owner of copyrighted
music ‘in the can’ to allow future
performance for an identified price;
the networks then would determine
whether that price was sufficiently low
that termination of the blanket license
would be profitable. But the prospect of
such negotiations offers the copyrights
owners an ability to misuse their rights
in a way that ensures the continuation
of blanket licensing despite a change in
market conditions that may make other
forms of licensing preferable.” Brief
for United States as Amicus Curiae 24—
25.

This analysis is in no sense inconsistent
with the findings of the District Court.
The District Court did reject CBS's
coercion argument as to music “in the
can.” But as the Government again
points out, the District Court's findings

Broadcast Music, Inc. v. Columbia Broadcasting System, Inc., 441 U.S. 1 (1979)
99 S.Ct. 1551, 60 L.Ed.2d 1, 201 U.S.P.Q. 497, 1979-1 Trade Cases P 62,558...

were addressed essentially to a tie-in
claim; “the court did not consider the
possibility that the copyright owners'
self-interested, non-coercive demands
for compensation might nevertheless
make the cost of CBS' dropping the
blanket license sufficiently high that
ASCAP and BMI could take this
‘termination penalty’ into account in
setting fees for the blanket license.” Id.,
at 25 n. 23.

Antitrust  policy  requires that  great
aggregations of economic power be closely
scrutinized. That duty is especially important
when the aggregation is composed of
statutory monopoly privileges. Our cases have
repeatedly stressed the need to limit the
privileges conferred by patent and copyright
strictly to the scope of the statutory grant. The
record in this case plainly discloses that the
limits have been exceeded and that ASCAP and
BMI exercise monopoly powers that far exceed
the sum of the privileges of the individual
copyright holders. *38 Indeed, ASCAP itself
argues that its blanket license constitutes a
product that is significantly different from the
sum of its component parts. | agree with that
premise, but I conclude that the aggregate is
a monopolistic restraint of trade proscribed by
the Sherman Act.

All Citations

441 U.S. 1, 99 S.Ct. 1551, 60 L.Ed.2d 1, 201
U.S.P.Q. 497, 1979-1 Trade Cases P 62,558,
1978-81 Copr.L.Dec. P 25,064
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Synopsis

Operators of bowling centers brought action
against manufacturer of bowling equipment
alleging that manufacturer's acquisition of
bowling centers violated antitrust laws. The
United States District Court for the District
of New Jersey denied manufacturer's motions
for judgment n. o. v. and entered judgment
on damages claims, 364 F.Supp. 316, granted
injunctive relief and ordered divestiture, 389
F.Supp. 996, and appeals were taken. The
Court of Appeals, 523 F.2d 262, reversed and
remanded for further proceedings because of
errors in instructions. Certiorari was granted.
The Supreme Court, Mr. Justice Marshall,
held that plaintiffs' loss of income that would
have accrued had the failing centers acquired
by manufacturer of bowling equipment gone
bankrupt was not the type of injury the Clayton
Act was intended to forestall; that for plaintiffs
to recover treble damages on account of section
7 violations, they must prove injury which
reflects the anticompetitive effect either of
the violation or of anticompetitive acts made
possible by the violation; and as plaintiffs did
not prove any cognizable damages after two

trials and ten years of litigation, defendant was
entitled to judgment on the damages claim
notwithstanding the verdict.

Judgment of Court of Appeals vacated and case
remanded.

**691 Syllabus *

The syllabus constitutes no part of the
opinion of the Court but has been
prepared by the Reporter of Decisions
for the convenience of the reader. See
United States v. Detroit Timber &
Lumber Co., 200 U.S. 321, 337, 26
S.Ct. 282, 50 L.Ed. 499.

*477 Respondents, bowling centers in three
distinct markets, brought this antitrust action
against petitioner, one of the two largest
bowling equipment manufacturers and the
largest operator of bowling centers, claiming
that petitioner's acquisitions of competing
bowling centers that had defaulted in payments
for bowling equipment that they had purchased
from petitioner might substantially lessen
competition or tend to create a monopoly in
violation of's 7 of the Clayton Act. Respondents
sought treble damages pursuant to s 4 of the
Act as well as injunctive and other relief.
At trial they sought to prove that petitioner
because of its size had the capacity to lessen
competition in the markets it had entered by
driving smaller competitors out of business.
To establish damages, respondents attempted to
show that had petitioner allowed the defaulting
centers to close, respondents' profits would
have increased. The jury returned a verdict for
damages in **692 favor of respondents, which
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the District Court trebled in accordance with s
4. The Court of Appeals, while endorsing the
legal theories upon which respondents' claim
was based, reversed the case and remanded
for further proceedings because of errors in
the trial court's instructions to the jury. The
court concluded that a properly instructed jury
could have found that a “giant” like petitioner
entering a market of “pygmies” might lessen
horizontal retail competition. The court also
concluded that there was sufficient evidence to
permit a jury to find that but for petitioner's
actions, the acquired centers would have gone
out of business. The court held that if a jury
were to make such findings, respondents would
be entitled to damages for threefold the income
they would have earned. Petitioner's petition
for certiorari challenged the theory that the
Court of Appeals had approved for awarding
damages. Held:

1. For plaintiffs in an antitrust action to recover
treble damages on account of s 7 violations,
they must prove more than that they suffered
injury which was causally linked to an illegal
presence in the market; they must prove injury
of the type that the antitrust laws were intended
to prevent and that flows from that which
makes the defendants' acts unlawful. The injury
must reflect the anticompetitive effect *478 of
either the violation or of anticompetitive acts
made possible by the violation. Pp. 695-698.

(a) Section 4 is essentially a remedial provision,
and to recover damages respondents must
prove more than that petitioner violated s 7. Pp.
696-697.

(b) Congress has condemned mergers only
when they may produce anticompetitive

effects; yet under the Court of Appeals'
holding, once a merger is found to violate
s 7, all dislocations that the merger caused
are actionable regardless of whether the
dislocations have anything to do with the
reason the merger was condemned. Here if the
acquisitions were unlawful it is because they
brought a “deep pocket” parent into a market of
“pygmies,” but respondents' injury is unrelated
to the size of either the acquiring company
or its competitors; it would have suffered the
identical loss but without any recourse had the
acquired centers secured refinancing or had
they been bought by a “shallow pocket” parent.
Pp. 696-697.

2. Petitioner is entitled under Fed.Rule
Civ.Proc. 50(b) to judgment on the damages
claim notwithstanding the verdict, since
respondents' case was based solely on their
novel theory, rejected herein, of damages
ascribable to profits they would have received
had the acquired centers been closed, and since
respondents have not shown any reason to
require a new trial. P. 698.

3. Respondents remain free on remand to seek
equitable relief. P. 698.

3 Cir., 523 F.2d 262, vacated and remanded.

Attorneys and Law Firms

Bernard G. Segal, Philadelphia, Pa., for
petitioner.

Malcolm A. Hoffmann, New York City, for
respondents.
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Opinion

Mr. Justice MARSHALL delivered the opinion
of the Court.

This case raises important questions
concerning the interrelationship of the
antimerger and private damages action

provisions of the Clayton Antitrust Act.

*479 1

Petitioner 1s one of the two largest
manufacturers of bowling equipment in the
United States. Respondents are three of the
10 bowling centers owned by Treadway
Companies, Inc. Since 1965, petitioner has
acquired and operated a large number of
bowling centers, including six in the markets
in which respondents operate. Respondents
instituted this action contending that these
acquisitions violated various provisions of the

antitrust laws.

In the late 1950's, the bowling industry
expanded rapidly, and petitioner's sales of
lanes, automatic pinsetters, and ancillary

**693 equipment rose accordingly.1 Since
this equipment requires a major capital
expenditure $12,600 for each lane and
pinsetter, App. A1576 most of petitioner's sales
were for secured credit.

I Sales of automatic pinsetters, for

example, went from 1,890 in 1956, to
16,288 in 1961. App. A1866.

In the early 1960's, the bowling industry
went into a sharp decline. Petitioner's sales
quickly dropped to preboom levels. Moreover,

petitioner experienced great difficulty in
collecting money owed it; by the end of 1964
over $100,000,000, or more than 25%, of
petitioner's accounts were more than 90 days
delinquent. Id., at A1884. Repossessions rose
dramatically, but attempts to sell or lease the
repossessed equipment met with only limited

success. > Because petitioner had borrowed
close to $250,000,000 to finance its credit
sales, 1d., at A1900, it was, as the Court
of Appeals concluded, “in serious financial
difficulty.” NBO Industries Treadway Cos.,
Inc. v. Brunswick Corp., 523 F.2d 262, 267
(CA3 1975).

2 . : .
Repossessions of pinsetters increased

from 300 in 1961 to 5,996 in 1965. Ibid.
In 1963, petitioner resold over two-
thirds of the pinsetters repossessed;
more typically, only one-third were
resold, and in 1965, less than one-
quarter were resold. Id., at A1879.

To meet this difficulty, petitioner began
acquiring and *480 operating defaulting
bowling centers when their equipment could
not be resold and a positive cash flow could
be expected from operating the centers. During
the seven years preceding the trial in this
case, petitioner acquired 222 centers, 54 of
which it either disposed of or closed. Ibid.
These acquisitions made petitioner by far the
largest operator of bowling centers, with over
five times as many centers as its next largest
competitor. Ibid. Petitioner's net worth in 1965
was more than eight times greater, and its
gross revenue more than seven times greater,
than the total for the 11 next largest bowling
chains. App. A1675. Nevertheless, petitioner
controlled only 2% of the bowling centers in the
United States. Id., at A1096.
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At issue here are acquisitions by petitioner
in the three markets in which respondents
are located: Pueblo, Colo., Poughkeepsie, N.
Y., and Paramus, N. J. In 1965, petitioner
acquired one defaulting center in Pueblo, one
in Poughkeepsie, and two in the Paramus
area. In 1969, petitioner acquired a third
defaulting center in the Paramus market, and
in 1970 petitioner acquired a fourth. Petitioner
closed its Poughkeepsie center in 1969 after
three years of unsuccessful operation; the
Paramus center acquired in 1970 also proved
unsuccessful, and in March 1973 petitioner
gave notice that it would cease operating the
center when its lease expired. The other four
centers were operational at the time of trial.

Respondents initiated this action in June 1966,
alleging, inter alia, that these acquisitions might
substantially lessen competition or tend to
create a monopoly in violation of s 7 of the

Clayton Act, 15 U.S.C. s 18. 3 Respondents
sought *481 damages, pursuant to s 4 of
the Act, 15 U.S.C. s 15, for three times
“the reasonably expectable profits to be made
(by respondents) from the operation of their
bowling centers.” App. A24. Respondents also
sought a divestiture order, an injunction against
future acquisitions, and such “other further and
different relief” as might be appropriate under
s 16 of the Act, 15 U.S.C. s 26. App. A27.

3 The  complaint two
additional counts. Count one alleged
that petitioner had violated s 1 of the
Sherman Act, 15 U.S.C. s 1, by fixing
resale prices for bowling supplies sold
by petitioner to respondents. This count
was abandoned prior to trial. Count two
alleged that by virtue of the acquisitions

contained

and other acts, petitioner was guilty
of monopolization or an attempt to
monopolize in violation of s 2 of the
Sherman Act, 15 U.S.C. s 2. The jury
found for petitioner on this count, and
respondents did not appeal.

The complaint also named as plaintiffs
National Bowl-O-Mat, the predecessor
to Treadway Companies, and the
seven other bowling center subsidiaries
of Treadway. These plaintiffs were
unsuccessful on all counts, however,
and they did not appeal the judgments
entered against them.

**694 Trial was held in the spring of 1973,
following an initial mistrial due to a hung jury.
To establish a s 7 violation, respondents sought
to prove that because of its size, petitioner
had the capacity to lessen competition in the
markets it had entered by driving smaller
competitors out of business. To establish
damages, respondents attempted to show that
had petitioner allowed the defaulting centers
to close, respondents' profits would have
increased. At respondents' request, the jury was
instructed in accord with respondents' theory as
to the nature of the violation and the basis for
damages. The jury returned a verdict in favor
of respondents in the amount of $2,358,030,
which represented the minimum estimate by
respondents of the additional income they
would have realized had the acquired centers
been closed. Id., at A1737. As required by

law, the District Court trebled the damages. 1t
also awarded respondents costs and attorneys'
*482 fees totaling $446,977.32, and, sitting as
a court of equity, it ordered petitioner to divest
itself of the centers involved here, Treadway
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Cos. v. Brunswick Corp., 389 F.Supp. 996

(N.J.1974). Petitioner appealed. .

4 Judgment ultimately was entered for

$6,575,040, which is $499,050 less
than three times the jury's damages
award, after respondent Pueblo Bowl-
O-Mat consented to a remittitur which
the District Court proposed as an
alternative to a retrial on damages.
Treadway Cos. v. Brunswick Corp.,
364 F.Supp. 316, 324-326 (N.J.1973).
The remittitur was deemed necessary
because the jury apparently awarded
damages to that respondent in accord
with its minimum claim dating back to
1963, when the alleged s 2 violation
began, rather than back to 1965, when
the alleged s 7 violation began. The
District Court thought that the jury
might have been confused by the
instruction to use the same methods
for calculating damages under the two
sections. Ibid.

Petitioner's appeal and respondents'
cross-appeal with respect to the amount
of the attorneys' fee award initially
were dismissed by the Court of Appeals
for want of jurisdiction because the
District Court had neither disposed
of respondents' equitable claim nor
certified the judgment entered on the
legal claims pursuant to Fed.Rule
Civ.Proc. 54(b). Treadway Cos. W.
Brunswick Corp., 500 F.2d 1400 (CA3
1974) (order reported); App. A1563-
A1566 (per curiam opinion reprinted).
The District Court then certified the
previously entered judgment, and the
parties reappealed. While the appeals

were pending, the District Court
granted equitable relief, and the appeal
from that judgment was consolidated
with the pending appeals.

The Court of Appeals, while endorsing the legal
theories upon which respondents' claim was
based, reversed the judgment and remanded the
case for further proceedings. NBO Industries
Treadway Cos. v. Brunswick Corp., supra. The
court found that a properly instructed jury could
have concluded that petitioner was a “giant”
whose entry into a “market of pygmies” might
lessen horizontal retail competition, because
such a “giant”

“has greater ease of entry into the market, can
accomplish cost-savings by investing in new
equipment, can resort to low or below cost sales
to sustain itself against competition for a longer
period, and can obtain more favorable credit
terms.” 523 F.2d, at 268.

The court also found that there was sufficient
evidence to permit a jury to conclude that but
for petitioner's actions, the acquired centers
would have gone out of business. *483 Id.,
at 273, 275-277. And the court held that if a
jury were to make such findings, respondents
would be entitled to damages for threefold
the income they would have earned. After
reviewing the instructions on these issues,
however, the court decided that the jury had
not been properly charged and that therefore

a new trial was required. Id., at 275-277. ® 1t
also **695 decided that since “an essential
predicate” for the District Court's grant of
equitable relief was the jury verdict on the s 7
claim, the equitable decree should be vacated
as well. Id., at 277-278. And it concluded


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974108356&pubNum=345&originatingDoc=I1d221d379c9711d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974108356&pubNum=345&originatingDoc=I1d221d379c9711d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973106585&pubNum=345&originatingDoc=I1d221d379c9711d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_345_324&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_324
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973106585&pubNum=345&originatingDoc=I1d221d379c9711d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_345_324&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_324
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS2&originatingDoc=I1d221d379c9711d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=350&cite=500FE2D1400&originatingDoc=I1d221d379c9711d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=350&cite=500FE2D1400&originatingDoc=I1d221d379c9711d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=350&cite=500FE2D1400&originatingDoc=I1d221d379c9711d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=350&cite=500FE2D1400&originatingDoc=I1d221d379c9711d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975142181&pubNum=350&originatingDoc=I1d221d379c9711d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_350_268&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_268
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975142181&originatingDoc=I1d221d379c9711d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975142181&originatingDoc=I1d221d379c9711d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477 (1977)

97 S.Ct. 690, 50 L.Ed.2d 701, 1977-1 Trade Cases P 61,255

that in any event equitable relief “should be
restricted to preventing those practices by
which a deep pocket market entrant harms

*484 competition. . . . (D)ivestiture was

simply inappropriate.” Id., at 279.

6

With respect to the instruction on the
issue of liability, the court concluded
that since petitioner's acquisitions
“did not increase concentration,” the
District Court had erred by focusing on
the size of the market shares acquired
by petitioner rather than on “indicators
of qualitative substantiality” such
as the “relative financial strength
of Brunswick, Treadway, and other
competitors,” or “any retail market
advantage” enjoyed by petitioner
because of its status as financier
and manufacturer. NBO Industries
Treadway Cos. v. Brunswick Corp.,
523 F.2d, at 274-275 (CA3 1975). With
respect to the instruction on damages,
the Court of Appeals concluded that
the District Court had failed to
direct the jury to decide whether
petitioner's actions were responsible
for keeping the acquired centers in
business before considering how much
additional income respondents would
have earned if the acquired centers had
been closed. Id., at 276-277.

The Court of Appeals also held, id.,
at 275, that in instructing the jury
on the statutory requirement that the
acquired company be “engaged . . .
in commerce,” the District Court had
not anticipated this Court's decision
in United States v. American Bldg.
Maint. Industries, 422 U.S. 271,
95 S.Ct. 2150, 45 L.Ed.2d 177

(1975), which read the “in commerce”
requirement more restrictively than
had the leading decision of the Third
Circuit, Transamerica Corp. v. Board
of Governors, 206 F.2d 163, cert.
denied, 346 U.S. 901, 74 S.Ct. 225,
98 L.Ed. 401 (1953). Indeed, the
court indicated that there might not
be sufficient evidence in the record to
satisfy the “in commerce” test. 523 F.2d
at 271. The court concluded, however,
that given the change in the law, it
would be “unjust” to find the evidence
insufficient and thereby deny plaintiffs
an opportunity to meet the new test on
retrial.

Both sides petitioned this Court for writs of
certiorari. Brunswick's petition challenged the
theory the Court of Appeals had approved
for awarding damages; the plaintiffs' petition
challenged the Court of Appeals' conclusions
with respect to the jury instructions and the

appropriateness of a divestiture order. 7 We

granted Brunswick's petition. 8 424 U.S. 908,
96 S.Ct. 1101, 47 L.Ed.2d 311 (1976).

7 Both petitions also questioned the

Court of Appeals' decision to require
relitigation of the “in commerce” issue,
see n. 6, supra. Brunswick maintained it
was entitled to a directed verdict on this
issue; plaintiffs argued that they had
satisfied the new test and that therefore
no new trial was required.

The grant of certiorari excluded the
question Brunswick sought to present
concerning the sufficiency of the
evidence that the acquired companies
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were engaged “in commerce,” see nn.
6, 7, supra.

No action has been taken with respect
to respondents' petition.

II

The issue for decision is a narrow one.
Petitioner does not presently contest the
Court of Appeals' conclusion that a properly
instructed jury could have found the
acquisitions unlawful. Nor does petitioner
challenge the Court of Appeals' determination
that the evidence would support a finding
that had petitioner not acquired these centers,
they would have gone out of business and
respondents' income would have increased.
Petitioner questions only whether antitrust
damages are available where the sole injury
alleged is that competitors were continued
in business, thereby denying respondents an

anticipated increase in market shares. ’

? Petitioner raises this issue directly

through the first question presented,
and indirectly through the second,
which asks:

“Does not the ‘failing company’
principle require dismissal of a treble-
damage action based on alleged
violations of Section 7 of the Clayton
Act where the plaintiffs' entire damage
theory is based on the premise
that the ‘acquired’ businesses would
have failed and disappeared from the
market had the defendant not kept
them alive by making the challenged
‘acquisitions?’ ” Pet. for Cert. 3.

In light of our holding, we have no
occasion to consider the applicability

of the failing-company defense to
the conglomerate-like acquisitions
involved here.

*485 To answer that question it is necessary
to examine the antimerger and treble-damages
provisions of the Clayton Act. Section 7
of the Act proscribes mergers whose effect
“may be substantially to lessen competition,
or to tend to create a monopoly.” (Emphasis
added.) It is, as we have observed many
times, intended
“primarily to arrest apprehended consequences
of intercorporate relationships before those
relationships could work their evil . . . .” United
States v. E. I. du Pont de Nemours & Co., 353
U.S. 586, 597, 77 S.Ct. 872, 879, 1 L.Ed.2d
1057 (1957). See also Brown Shoe Co. v.
United States, 370 U.S. 294, 317-318, 82 S.Ct.
1502, 8 L.Ed.2d 510 (1962); **696 United
States v. Philadelphia Nat. Bank, 374 U.S. 321,
362-363,83 S.Ct. 1715,10 L.Ed.2d 915 (1963);
United States v. Penn-Olin Chemical Co., 378
U.S. 158, 170-171, 84 S.Ct. 1710, 12 L.Ed.2d
775 (1964); United States v. Von's Grocery Co.,
384 U.S. 270, 277, 86 S.Ct. 1478, 16 L.Ed.2d
555 (1966); FTC v. Procter & Gamble Co., 386
U.S. 568, 577-578, 87 S.Ct. 1224, 18 L.Ed.2d
303 (1967); Gulf Oil Corp. v. Copp Paving Co.,
419 U.S. 186, 201, 95 S.Ct. 392, 42 L.Ed.2d
378 (1974).

a prophylactic measure,

Section 4, in contrast, is in essence a remedial
provision. It provides treble damages to “(a)ny
person who shall be injured in his business or
property by reason of anything forbidden in the
antitrust laws . . . .” Of course, treble damages
also play an important role in penalizing
wrongdoers and deterring wrongdoing, as we
also have frequently observed. Perma Life
Mufflers v. International Parts Corp., 392 U.S.
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134, 139, 88 S.Ct. 1981, 20 L.Ed.2d 982
(1968); Fortner Enterprises, Inc. v. United
States Steel Corp., 394 U.S. 495, 502, 89 S.Ct.
1252, 22 L.Ed.2d 495 (1969); Zenith Radio
Corp. v. Hazeltine Research, 395 U.S. 100,
130, 89 S.Ct. 1562, 23 L.Ed.2d 129 (1969);
Hawaii v. Standard Oil Co., 405 U.S. 251,
262, 92 S.Ct. 885, 31 L.Ed.2d 184 (1972).
It nevertheless is true that the treble-damages
provision, which makes awards available only
to injured parties, and measures the awards by
a *486 multiple of the injury actually proved,

provisions related to private damages
actions reveal that these actions were
conceived primarily as ‘“open(ing)
the door of justice to every man,
whenever he may be injured by
those who violate the antitrust laws,
and giv(ing) the injured party ample
damages for the wrong suffered.” 51
Cong.Rec. 9073 (1914) (remarks of
Rep. Webb); see, e. g., id., at 9079
(Rep. Volstead), 9270 (Rep. Carlin),
9414-9417, 9466-9467, 9487-9495.

is designed primarily as a remedy. 10

10

Treble-damages antitrust actions were
first authorized by s 7 of the
Sherman Act, 26 Stat. 210 (1890).
The discussions of this section on the
floor of the Senate indicate that it was
conceived of primarily as a remedy for
“(t) he people of the United States as
individuals,” especially consumers. 21
Cong.Rec. 1767-1768 (1890) (remarks
of Sen. George); see id., at 2612 (Sens.
Teller and Reagan), 2615 (Sen. Coke),
3146-3149. Treble damages were
provided in part for punitive purposes,
id., at 3147 (Sen. George), but also
to make the remedy meaningful by
counterbalancing “the difficulty of
maintaining a private suit against a
combination such as is described” in
the Act. Id., at 2456 (Sen. Sherman).

When Congress enacted the Clayton
Act in 1914, it “extend(ed) the remedy
under section 7 of the Sherman Act”
to persons injured by virtue of any
antitrust violation. H.R.Rep.No.627,
63d Cong., 2d Sess., 14 (1914).
The initial House debates concerning

The House debates following the
conference committee report, however,
indicate that the sponsors of the
bill also saw treble-damages suits
as an important means of enforcing
the law. Id., at 16274-16275 (Rep.
Webb), 16317-16319 (Rep. Floyd).
In the Senate there was virtually no
discussion of the enforcement value of
private actions, even though the bill
was attacked as lacking meaningful
sanctions, e. g., id., at 15818-15821
(Sen. Reed), 16042-16046 (Sen.
Norris).

Intermeshing a statutory prohibition against
acts that have a potential to cause certain harms
with a damages action intended to remedy
those harms is not without difficulty. Plainly, to
recover damages respondents must prove more
than that petitioner violated s 7, since such
proof establishes only that injury may result.
Respondents contend that the only additional
element they need demonstrate is that they
are in a worse position than they would have
been had petitioner not committed those acts.
The Court of Appeals agreed, *487 holding
compensable any loss “causally linked” to “the
mere presence of the violator in the market.”
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523 F.2d, at 272-273. Because this holding
divorces antitrust recovery from the purposes
of the antitrust laws without a clear statutory
command to do so, we cannot agree with it.

Every merger of two existing entities into one,
whether lawful or unlawful, has the potential
for producing economic readjustments that
adversely affect some persons. But Congress
has not condemned mergers on that account;
it has condemned them only when they may
produce anticompetitive effects. Yet under the
Court of Appeals' holding, once a merger
1s found to wviolate s 7, all dislocations
caused by the merger are actionable, regardless
of whether **697 those dislocations have
anything to do with the reason the merger
was condemned. This holding would make
s 4 recovery entirely fortuitous, and would

authorize damages for losses which are of no

concern to the antitrust laws. |

1 See Areeda, Antitrust Violations
Without Damage Recoveries, 89
Harv.L.Rev. 1127, 1130-1136 (1976);
Symposium, Private Enforcement of
the Antimerger Laws, 31 Record of
N.Y.C.B.A., 239, 260-261 (1976).

Both of these consequences are well illustrated
by the facts of this case. If the acquisitions
here were unlawful, it is because they brought
a “deep pocket” parent into a market of
“pygmies.” Yet respondents' injury the loss
of income that would have accrued had
the acquired centers gone bankrupt bears no
relationship to the size of either the acquiring
company or its competitors. Respondents
would have suffered the identical “loss” but no
compensable injury had the acquired centers
instead obtained refinancing or been purchased

by “shallow pocket” parents as the Court
of Appeals itself acknowledged, 523 F.2d, at

279.'% Thus, respondents’ injury was not of
“the type that the statute was *488 intended to
forestall,” Wyandotte Co. v. United States, 389
U.S. 191, 202, 88 S.Ct. 379, 386, 19 L.Ed.2d

407 (1967). 12

12 Conversely, had petitioner acquired

thriving centers acquisitions at least
as violative of s 7 as the instant
acquisitions respondents would not
have lost any income that they
otherwise would have received.

13 For instances in which plaintiffs

unsuccessfully sought damages for
injuries unrelated to the reason the
merger was prohibited, see Reibert
v. Atlantic Richfield, Co., 471 F.2d
727 (CA10), cert. denied, 411 U.S.
938, 93 S.Ct. 1900, 36 L.Ed.2d 399
(1973); Peterson v. Borden Co., 50 F.2d
644 (CA7 1931); Kirihara v. Bendix
Corp., 306 F.Supp. 72 (Haw. 1969);
Goldsmith v. St. Louis-San Francisco
R. Co., 201 F.Supp. 867 (WDNC
1962).

But the antitrust laws are not merely
indifferent to the injury claimed here. At
base, respondents complain that by acquiring
the failing centers petitioner preserved
competition, thereby depriving respondents of
the benefits of increased concentration. The
damages respondents obtained are designed to
provide them with the profits they would have
realized had competition been reduced. The
antitrust laws, however, were enacted for “the
protection of competition not competitors,”
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Brown Shoe Co. v. United States, 370 U.S.,
at 320, 82 S.Ct., at 1521. It 1s inimical to the
purposes of these laws to award damages for
the type of injury claimed here.

Of course, Congress is free, if it desires, to
mandate damages awards for all dislocations
caused by unlawful mergers despite the
peculiar consequences of so doing. But because
of these consequences, “we should insist upon
a clear expression of a congressional purpose,”
Hawaii v. Standard Oil Co., 405 U.S., at 264, 92
S.Ct., at 892, before attributing such an intent
to Congress. We can find no such expression in
either the language or the legislative history of
s 4. To the contrary, it is far from clear that the
loss of windfall profits that would have accrued
had the acquired centers failed even constitutes
“injury” within the meaning of s 4. And it is
quite clear that if respondents were injured,
it was not “by reason of anything forbidden
in the antitrust laws”: while respondents'
loss occurred “by reason of” the unlawful
acquisitions, it did not occur “by reason of”’ that
which made the acquisitions unlawful.

*489 We therefore hold that the plaintiffs
to recover treble damages on account of
s 7 violations, they must prove more than
injury causally linked to an illegal presence
in the market. Plaintiffs must prove antitrust
injury, which is to say injury of the type the
antitrust laws were intended to prevent and
that flows from that which makes defendants'
acts unlawful. The injury should reflect the
anticompetitive effect either of the violation or
of anticompetitive acts made possible by the
violation. It should, in short, be “the type of
loss that the claimed violations . . . would be
likely to cause.” **698 Zenith Radio Corp. v.

Hazeltine Research, 395 U.S., at 125, 89 S.Ct.,
at 1577.14

14 See generally GAF Corp. v. Circle

Floor Co., 463 F.2d 752 (CA2 1972),
cert. dismissed, 413 U.S. 901 (1973);
Comment, Section 7 of the Clayton
Act: The Private Plaintiff's Remedies, 7
B.C.Ind. & Comm.L.Rev. 333 (1966);
Comment, Treble Damage Actions for
Violations of Section 7 of the Clayton
Act, 38 U.Chi.L.Rev. 404 (1971).

This does not necessarily mean, as
the Court of Appeals feared, 523 F.2d
at 272, that s 4 plaintiffs must prove
an actual lessening of competition
in order to The short-
term effect of certain anticompetitive
behavior predatory below-cost pricing,
for example may be to stimulate price
competition. But competitors may be
able to prove antitrust injury before
they actually are driven from the
market and competition is thereby
lessened. Of course, the case for relief
will be strongest where competition has
been diminished. See, e. g., Calnetics
Corp. v. Volkswagen of America, Inc.,
532 F2d 674 (CA9 1976); Metric
Hosiery Co. v. Spartans Industries,
Inc., 50 FR.D. 50 (S.D.N.Y.1970);
Klingsberg, Bull's Eyes and Carom
Shots: Complications and Conflicts on
Standing to Sue and Causation Under
Section 4 of the Clayton Act, 16
Antitrust Bull. 351, 364 (1971).

TreCOVer.

I
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We come, then, to the question of appropriate
disposition of this case. At the very least,
petitioner is entitled to a new trial, not only
because of the instructional errors noted by the
Court of Appeals that are not at issue here, see
n. 6, supra, but also because the District Court's
instruction *490 as to the basis for damages
was inconsistent with our holding as outlined
above. Our review of the record, however,
persuades us that a new trial on the damages
claim is unwarranted. Respondents based their
case solely on their novel damages theory
which we have rejected. While they produced
some conclusory testimony suggesting that
in operating the acquired centers petitioner

had abused its deep pocket by engaging

in anticompetitive conduct, 15 they made no

attempt to prove that they had lost any

income as a result of such predation. 16 Rather,
their entire proof of damages was based on
their claim to profits that would have been
earned had the acquired centers closed. Since
respondents did not prove any cognizable
damages and have not offered any justification
for allowing respondents, after two trials
and over 10 years of litigation, yet a third
opportunity to do so, it follows that, petitioner
1s entitled, in accord with its motion made
pursuant to Rule 50(b), to judgment on the
damages claim notwithstanding the verdict.
Neely v. Eby Constr. Co., 386 U.S. 317,
326-330, 87 S.Ct. 1072, 18 L.Ed.2d 75 (1967);
United States v. Generes, 405 U.S. 93, 106-107,
92 S.Ct. 827,31 L.Ed.2d 62 (1972).

15 Respondents' testimony concerned

price reductions at three centers, App.
A.170, A420, A431; unjustified capital
expenses at three centers, id., at A503-
A506, A829-A830; and extravagant

“give-aways,” 1id., at A169-A170,
A222-A223, A413-A414, A569. This
testimony 1is rather
when viewed against both petitioner's
contemporaneous business records
which reveal that it did not lower
prices when 1t took over the
centers, Defendant's Exhibits D-32,
D-33, D-36, D-38, and respondents'
own exhibits, which demonstrate that
petitioner made a profit at two centers,
App. A1700, generated a positive cash
flow at three others, id., at A1717,
A1720, and closed the two centers
that were unsuccessful, id., at A1725,
A1733.

unimpressive

16 One of respondents' witnesses did

testify that he knew of one bowling
league in Pueblo that had shifted from a
respondent to petitioner after petitioner
installed faster automatic pinsetters.
Id., at 508. Assuming, arguendo,
that such installations were not cost
justified and constituted a form of
predation, respondents still made no
attempt to quantify the loss.

*491 Respondents' complaint also prayed for
equitable relief, and the Court of Appeals held
that if respondents established a s 7 violation,
they might be entitled to an injunction against
“those practices by which a deep pocket
market entrant harms competition.” 523 F.2d, at
279. Because petitioner has not contested this
holding, respondents remain free, on remand,
to seek such a decree.
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The judgment of the Court of Appeals is
vacated, and the case is remanded for further A1 Citations

proceedings consistent with this opinion.
429 U.S. 477, 97 S.Ct. 690, 50 L.Ed.2d 701,

It is so ordered. 1977-1 Trade Cases P 61,255

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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District Court for the Northern District of
[llinois, Harry D. Leinenweber, J., granted
summary judgment for employer on ground
that suit was time barred and dismissed action,
and appeal was taken. The Court of Appeals,
Posner, Circuit Judge, held that neither doctrine
of equitable tolling nor discovery rule extended
time within which employee could bring action.
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Opinion
POSNER, Circuit Judge.

The plaintiff, Joseph Cada, complains that
the defendant, Baxter Healthcare, fired him
in violation of the Age Discrimination in
Employment Act, 29 U.S.C. §§ 621 et seq. The
district court granted summary judgment for
the defendant on the ground that the suit was
time-barred, and dismissed the suit. The appeal
presents fascinating and important questions
regarding statutes of limitations generally and
the age discrimination statute of limitations in
particular.

Cada was the manager of Baxter's “creative
services” department, the principal function
of which was to produce the catalog
of the company's drug products (the
“armamentarium,” as such catalogs are
known). On the catalog project Cada reported
to Jim Becks, the company's director of sales
and marketing, although in all other respects he
reported to Jim Stauner, the vice president for
marketing. In April 1987 Becks was promoted
to vice president for business planning and
development but retained supervisory authority
over the catalog project. The project was
chronically behind schedule and over budget,
and shortly after his promotion Becks asked
Cada for a comprehensive report. Armed with
this report Becks discussed the project with
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the company's president and the other vice
presidents in a series of meetings late in
April. They decided that the department should
be reorganized to emphasize more aggressive
tactics for marketing Baxter's products and
that Cada was not the man to head up the
reorganized department. On May 5 Becks met
with Cada to inform him that the department
would be reorganized and that he assumed Cada
would be retiring because he was approaching
65. When Cada responded that he was not
planning to retire, *449 Becks told him that
in that event he would be terminated about two
weeks after a new manager for the department
was hired, probably in July. Cada claims that he
did not believe Becks had the authority to fire
him and was even unsure whether Becks was
attempting to fire him, as distinct from urging
him to take early retirement.

Right after the meeting with Becks, Cada did
two things. He went to the company's human
resources department and obtained a packet
of outplacement and benefit forms, which he
filled out a few days later. And he tried to
see Stauner, whom he considered his real
supervisor. Stauner was unavailable and it was
not till May 22 that they were able to meet.
At that meeting Stauner told him that the
decision to fire Cada had been made by Becks
and that he, Stauner, could do nothing about
it. On July 7 Cada's replacement appeared.
She was a young woman. Three weeks after
she started work, Cada was terminated. He
filed his complaint with the Equal Employment
Opportunity Commission on March 4, 1988,
which was more than 300 days after his meeting
with Becks on May 5, 1987, but less than 300
days after his meeting with Stauner on May
22. The administrative statute of limitations

in the age discrimination law is 300 days for
cases filed in Illinois. Davidson v. Board of
Governors, 920 F.2d 441, 442 (7th Cir.1990).

In Delaware State College v. Ricks, 449 U.S.
250, 101 S.Ct. 498, 66 L.Ed.2d 431 (1980),
the question was whether a cause of action
for discrimination accrued when the plaintiff
was denied tenure, allegedly on discriminatory
grounds, or when his employment contract
expired a year later; the Court held that it
was the former. Baxter argues that, similarly,
the date on which Cada was told he was
terminated—May 5—was the date on which
the statute of limitations started to run, not
May 22 when the termination was confirmed by
Stauner, or the end of July when Cada actually
left Baxter's employ. Against this argument,
which persuaded the district judge, Cada hurls a
barrage of counterarguments: that Becks had no
authority to fire Cada, so there was no adverse
personnel action on May 5—the decision to
terminate was made by Stauner on May 22
when he met with Cada; that whatever Becks's
actual authority, Cada sincerely and reasonably
believed that Becks was not authorized to
fire him; and that not until Cada learned
that his replacement was young and relatively
inexperienced did he realize he was a victim of
age discrimination, so the statute of limitations
did not begin to run until then (July 7).

To Cada's point about Becks's authority to fire
him on May 5, Baxter's first reply is that all that
matters is that a reasonable person in Cada's
position would have thought he was being fired.
This cannot be right. Suppose someone had
forged a letter from Becks to Cada, announcing
that Cada was fired, which Cada received on
May 1. Would the statute of limitations have
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begun to run on May 1? Surely no, though at
argument Baxter's counsel said yes. Or suppose
a year earlier Cada had gone to a fortune
teller, who had gazed into her crystal ball
and there seen Cada drawing unemployment
benefits. Would the statute of limitations have
begun to run on that day? Again the answer is
no. The statute of limitations does not begin
to run until the defendant takes some action,
whatever the plaintiff knows or thinks. Ricks
does not hold that the statute of limitations
begins to run as soon as the handwriting is on
the wall. The point was not that when Ricks was
denied tenure he knew his days were numbered.
The point was that the denial of tenure was
an adverse personnel action forbidden if done
for discriminatory reasons; it was irrelevant
that the full consequences of the action were
not felt till later, when Ricks, unprotected by
tenure, was let go upon the expiration of his
employment contract. In our forged-letter and
crystal-ball cases the employee learned his fate
before any adverse personnel action was taken,
and until it is taken his claim has not accrued
and the statute of limitations has not begun to
run. Compare In re UNR Industries, Inc., 725
F.2d 1111, 1119 (7th Cir.1984).

So if Becks was merely telling Cada that
he had better take early retirement because
*450 he, Becks, was going to advise Stauner,
Cada's direct superior, to fire him, then no
adverse personnel action was taken at the May
5 meeting and the statute of limitations did
not begin to run then, any more than it would
have begun to run in Ricks if and when a
faculty member had told Ricks a month before
the vote on tenure that he was going to vote
against him. But Baxter submitted to the district
court a mass of testimonial material all to

the effect that, before May 5, the president
of the division of Baxter in which Cada
worked had authorized Becks to reorganize
the creative services department and in the
process to jettison Cada. This evidence, which
was not contradicted, showed that Becks was
authorized to fire Cada and that he did so at
the May 5 meeting. By Cada's own version of
the meeting of May 22 with Stauner, Stauner
merely made clear at that meeting that Becks
had been acting within his actual authority
when he fired Cada. The May 5 meeting was
the equivalent of the tenure vote in Ricks. It
was the making and communication to Cada of
the decision to fire him effective within a few
weeks after Cada's replacement came on board.

We just said “communication,” but suppose
the decision was not clearly communicated
to Cada. Suppose, as Cada's deposition
suggests, that Becks pussyfooted around and
as a result Cada failed to get the message
until his interview with Stauner on May
22. And suppose further that until his
replacement appeared on July 7, Cada could
not be reasonably confident that he had
been fired because of his age. Would it not
be unreasonable to hold that the statute of
limitations began to run before he was in full
possession of the information—that he had
indeed been fired and that he had been replaced
by a much younger person—which he needed
in order to decide whether he had a claim
against Baxter under the age discrimination
law?

Unfortunately it is not possible to answer this
question with a simple yes or no. We must
first distinguish between the accrual of the
plaintiff's claim and the folling of the statute
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of limitations, then between two doctrines
of tolling, last between different kinds of
information that Cada may or may not have
possessed. Accrual is the date on which the
statute of limitations begins to run. It is not
the date on which the wrong that injures the
plaintiff occurs, but the date—often the same,
but sometimes later—on which the plaintiff
discovers that he has been injured. The rule
that postpones the beginning of the limitations
period from the date when the plaintiff is
wronged to the date when he discovers he
has been injured is the “discovery rule” of
federal common law, which is read into statutes
of limitations in federal-question cases (even
when those statutes of limitations are borrowed
from state law) in the absence of a contrary
directive from Congress. Suslick v. Rothschild
Securities Corp., 741 F.2d 1000, 1004 (7th
Cir.1984), overruled on other grounds in Short
v. Belleville Shoe Mfg. Co., 908 F.2d 1385
(7th Cir.1990); Jensen v. Snellings, 841 F.2d
600, 606 (5th Cir.1988); Cullen v. Margiotta,
811 F.2d 698, 725 (2d Cir.1987); Nichols v.
Hughes, 721 F.2d 657, 659 (9th Cir.1983);
Trotter v. International Longshoremen's &
Warehousemen's Union, 704 F.2d 1141, 1143
(9th Cir.1983) (per curiam). The discovery rule
is implicit in the holding of Ricks that the statute
of limitations began to run “at the time the
tenure decision was made and communicated
to Ricks,” 449 U.S. at 258, 101 S.Ct. at 504
(emphasis added). If Cada did not discover that
he had been injured, i.e., that a decision to
terminate him had been made, until May 22, the
statute of limitations did not begin to run till
that day and his suit is not time-barred.

It may not be time-barred even if the statute
of limitations began to run earlier. Tolling

doctrines stop the statute of limitations from
running even if the accrual date has passed.
Two tolling doctrines might be pertinent here
(others include the plaintiff's incapacity and
the defendant's fugitive status). One, a general
equity principle not limited to the statute
of limitations context, is equitable estoppel,
which comes into play if the defendant takes
active steps to prevent the plaintiff from
suing in time, as by promising not to plead
*451 the statute of limitations. Holmberg v.
Armbrecht, 327 U.S. 392, 396-97, 66 S.Ct.
582, 584-85, 90 L.Ed. 743 (1946); Mull v.
ARCO Durethene Plastics, Inc., 784 F.2d 284,
292 (7th Cir.1986); Taylor v. Meirick, 712
F.2d 1112, 1118 (7th Cir.1983). Equitable
estoppel in the limitations setting is sometimes
called fraudulent concealment, but must not
be confused with efforts by a defendant in
a fraud case to conceal the fraud. To the
extent that such efforts succeed, they postpone
the date of accrual by preventing the plaintiff
from discovering that he is a victim of a
fraud. Jensen v. Snellings, supra, 841 F.2d at
606—07. They are thus within the domain of
the discovery rule. Fraudulent concealment in
the law of limitations presupposes that the
plaintiff has discovered, or, as required by
the discovery rule, should have discovered,
that the defendant injured him, and denotes
efforts by the defendant—above and beyond
the wrongdoing upon which the plaintiff's
claim is founded—to prevent the plaintiff from
suing in time.

If Baxter had told Cada that it would not plead
the statute of limitations as a defense to any
suit for age discrimination that he might bring,
this would be a case for equitable estoppel;
so also if Baxter had presented Cada with
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forged documents purporting to negate any
basis for supposing that Cada's termination
was related to his age. Cada tries to bring
himself within the doctrine by contending
that the reorganization of the creative services
department was a ruse to conceal the plan to
fire him because of his age. This merges the
substantive wrong with the tolling doctrine,
ignoring our earlier distinction between two
types of fraud. It implies that a defendant
is guilty of fraudulent concealment unless it
tells the plaintiff, “We're firing you because
of your age.” It would eliminate the statute of
limitations in age discrimination cases.

The second tolling doctrine is equitable tolling.
It permits a plaintiff to avoid the bar of the
statute of limitations if despite all due diligence
he is unable to obtain vital information bearing
on the existence of his claim. Holmberg v.
Armbrecht, supra, 327 U.S. at 397, 66 S.Ct.
at 585; Mull v. ARCO Durethene Plastics,
Inc., supra, 784 F.2d at 291. Equitable tolling
is frequently confused both with fraudulent
concealment on the one hand and with the
discovery rule—governing, as we have seen,
accrual—on the other. It differs from the former
in that it does not assume a wrongful—or
any—effort by the defendant to prevent the
plaintiff from suing. It differs from the latter
in that the plaintiff is assumed to know that
he has been injured, so that the statute of
limitations has begun to run; but he cannot
obtain information necessary to decide whether
the injury is due to wrongdoing and, if so,
wrongdoing by the defendant. If a reasonable
man in Cada's position would not have known
until July 7 that he had been fired in possible
violation of the age discrimination act, he
could appeal to the doctrine of equitable

tolling to suspend the running of the statute
of limitations for such time as was reasonably
necessary to conduct the necessary inquiry.
The qualification “possible” is important. If
a plaintiff were entitled to have all the time
he needed to be certain his rights had been
violated, the statute of limitations would never
run—for even after judgment, there is no
certainty.

The rule in the federal courts is that both tolling

doctrines—equitable estoppel and equitable
tolling—are, just like the discovery rule,
grafted on to federal statutes of limitations.
Holmberg v. Armbrecht, supra, 327 U.S. at
397, 66 S.Ct. at 585; Irwin v. Veterans
Administration, 498 U.S. 89, ——, 111 S.Ct.
453, 456-57, 112 L.Ed.2d 435 (1990). To
this as to most legal generalizations, there
are exceptions. Neither tolling doctrine applies
to statutes of repose, Short v. Belleville Shoe
Mfg. Co., supra, 908 F.2d at 1391; their very
purpose is to set an outer limit unaffected by
what the plaintiff knows. Neither applies to
a jurisdictional statute of limitations. Hardin
v. City Title & Escrow Co., 797 F.2d 1037,
1040-41 (D.C.Cir.1986). These exceptions are
inapplicable to the age discrimination law,
and we have held therefore that both tolling
doctrines apply to cases under that law. *452
Mull v. ARCO Durethene Plastics, Inc., supra,
784 F.2d at 291-92.

Many cases, it is true, in the age discrimination
field as in other areas, fuse the two doctrines,
presumably inadvertently. The most recent
example in this circuit is Stark v. Dynascan
Corp., 902 F.2d 549, 551 (7th Cir.1990), which
quotes from an earlier case the erroneous
statement that “to invoke equitable tolling, the
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plaintiff must therefore show that the defendant
attempted to mislead him.” In fact that is what
the plaintiff must show if he is trying to invoke
equitable estoppel. For equitable tolling all he
need show is that he could not by the exercise of
reasonable diligence have discovered essential
information bearing on his claim. The fusion
of the two doctrines in Stark was inadvertent.
Had it been deliberate, the court would have
had to circulate its opinion to the full court
before publication, because it would have been
overruling Mul/l—not to mention the Supreme
Court (see below). 7th Cir.R. 40(f). That was
not done.

Cerbone v. International Ladies' Garment
Workers' Union, 768 F.2d 45 (2d Cir.1985),
fuses the two tolling doctrines in a different
way by saying that equitable tolling differs
from equitable estoppel only in that the plaintiff
does not know he has a claim in the former
case and does in the latter; in both cases
the defendant has taken steps to prevent the
plaintiff from suing. Plainly, the second part
of this proposition is incorrect. Holmberg
makes clear that equitable tolling does not
require any conduct by the defendant. 327
U.S. at 397, 66 S.Ct. at 585. See also Irwin
v. Veterans Administration, supra, 498 U.S. at
——, 111 S.Ct. at 457. The first part of the
proposition may be a correct generalization—
the commonest case of equitable estoppel to
plead the statute of limitations is where the
defendant has promised not to plead it, and in
such a case the plaintiff knows full well that
he has a cause of action—but it should not be
understood as creating a rule.

If the discovery rule extended the statute of
limitations to May 22, then Cada is home free;

and likewise if the statute of limitations was
tolled between May 5 and July 7 (when he
discovered that he had been replaced by a
younger person), for his suit was, at worst,
untimely by only two weeks. We consider
the possibility of tolling first. The question is
whether the statute of limitations was tolled for
at least two weeks. Here the essential thing to
grasp is that while it is entirely clear that the
discovery rule if applicable gives the plaintiff
the entire statute of limitations period in which
to sue, counting from the date of discovery, and
it is only a little less clear that if fraudulent
concealment is shown the court must subtract
from the period of limitations the entire period
in which the tolling condition is in effect, Orr
v. Midland—Ross Corp., 600 F.2d 24, 33 (6th
Cir.1979), for otherwise the defendant would
obtain a benefit from his inequitable conduct,
it is not at all clear that equitable tolling—a
doctrine that adjusts the rights of two innocent
parties—is as generous. When Cada discovered
on July 7 that he had been replaced by a
young and (as it seemed to him) inexperienced
employee, he still had eight months in which to
file his claim before the statute of limitations
expired. He offers no excuse for the delay.
When asked at his deposition when it was
that he had first considered filing a complaint,
he answered, “When I started kicking myself
in the fanny for letting it go so long.” And
remember that we are speaking not of a
judicial complaint, but of an administrative
complaint. There is no duty of precomplaint
inquiry in EEOC proceedings as distinct from
federal court actions (Fed.R.Civ.P. 11). Cada
could have prepared an adequate administrative
complaint within days of July 7.
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We do not think equitable tolling should bring
about an automatic extension of the statute of
limitations by the length of the tolling period or
any other definite term. Cf. EEOC v. O'Grady,
857 F.2d 383, 392 (7th Cir.1988). It is, after
all, an equitable doctrine. It gives the plaintiff
extra time if he needs it. If he doesn't need it
there is no basis for depriving the defendant
of the protection of the statute of limitations.
Statutes of limitations are not *453 arbitrary
obstacles to the vindication of just claims,
and therefore they should not be given a
grudging application. They protect important
social interests in certainty, accuracy, and
repose. The statute of limitations is short in age
discrimination cases as in most employment
cases because delay in the bringing of suit runs
up the employer's potential liability; every day
is one more day of backpay entitlements. We
should not trivialize the statute of limitations by
promiscuous application of tolling doctrines.
When we are speaking not of equitable estoppel
but of equitable tolling, we are (to repeat)
dealing with two innocent parties and in these
circumstances the negligence of the party
invoking the doctrine can tip the balance
against its application—as it did, for example,
in the Irwin case cited earlier.

It might seem that a rule of automatic extension
would be much simpler to administer. The
simplicity would be delusive. Inquiry would
shift from how much time the plaintiff needed
after he discovered the essential information
bearing on his claim in order to prepare his
complaint to how much information really was
essential. Suppose that on the day the adverse
personnel action occurred the plaintiff had 90
percent of the information he needed to be
sure he had a colorable claim, and the other

10 percent came in the next day. Would this
mean he had 301 days to file his administrative
complaint? Or is 90 percent enough? Since
it is rare that by the end of the day of the
adverse action the plaintiff will have all the
requisite information, the automatic-extension
rule would extend the statute of limitations in
virtually all cases, making the ostensibly fixed
deadline illusory.

In most cases in which equitable tolling
1s invoked, the statute of limitations has
run before the plaintiff obtained information
essential to deciding whether he had a
claim. This pattern in the cases recognizes
implicitly that the statute of limitations is not
automatically delayed by the time it takes to
obtain such information, since as we have said
that will usually be sometime after the claim
arose. When as here the necessary information
is gathered after the claim arose but before the
statute of limitations has run, the presumption
should be that the plaintiff could bring suit
within the statutory period and should have
done so. The presumption will be more easily
rebuttable the nearer the date of obtaining the
information is to the date at which the statutory
period runs out. In this case the interval was
eight months, huge in the circumstances. We
hold that a plaintifft who invokes equitable
tolling to suspend the statute of limitations
must bring suit within a reasonable time after
he has obtained, or by due diligence could
have obtained, the necessary information. Cada
failed to do this.

The only string left on Cada's bow is
the discovery rule, which pushes back the
beginning of the limitations period. The rule
is not applicable here. Cada's action on May 5


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988118341&pubNum=350&originatingDoc=Ie52597ed822411d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_350_392&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_392
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988118341&pubNum=350&originatingDoc=Ie52597ed822411d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_350_392&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_392

Cada v. Baxter Healthcare Corp., 920 F.2d 446 (1990)

54 Fair Empl.Prac.Cas. (BNA) 961, 55 Empl. Prac. Dec. P 40,424, 59 USLW 2411

in going from the meeting with Becks—whom
he knew to be his supervisor on the catalog
project and to have been recently promoted—
directly to the human resources office to pick
up severance forms is compelling, as well as
uncontested, evidence, which no rational jury
would be entitled to discount, that he knew he
had been fired. Ricks establishes that it is the
date of firing or other adverse personnel action,
not the date on which the action takes effect and
the plaintiff is terminated, that—provided it is
communicated to the employee, and it was here
—is the date of accrual. If the plaintiff cannot
within the statutory period gather the necessary

information to prepare his complaint, he may be
able to get more time under the equitable tolling
doctrine, but we have just seen that Cada is not
entitled to the benefit of that doctrine. His suit
was time-barred. The judgment dismissing it is

AFFIRMED.

All Citations

920 F.2d 446, 54 Fair Empl.Prac.Cas. (BNA)
961, 55 Empl. Prac. Dec. P 40,424, 59 USLW
2411
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Vacated and remanded by published opinion.
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OPINION

DIANA GRIBBON MOTZ, Circuit Judge.

Continental Airlines, Inc. and Continental
Express, Inc. (collectively “Continental”),
brought this antitrust action in April 2000
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to challenge the installation of templates,
which limit the size of carry-on baggage,
at Dulles Airport. Continental alleges that
in agreeing to install the templates, United
Air Lines, Inc. (“United”), the primary air
carrier at Dulles, and the Dulles Airport
Airline Management Council (“AMC”), an
unincorporated association of all airlines
serving Dulles, unreasonably restrained trade
in violation of Section 1 of the Sherman Act,
15 U.S.C. § 1 (1997). Applying an abbreviated
“quick-look” analysis, the district court granted
summary judgment to Continental, awarded
Continental $254,426.85 in trebled damages,
and permanently enjoined the use of templates
at Dulles. See Continental Airlines, Inc. v.
United Air Lines, Inc., 126 F.Supp.2d 962
(E.D.Va.2001) (granting summary judgment)
(hereafter Continental ); Continental Airlines,
Inc. v. United Air Lines, Inc., 136 F.Supp.2d
542 (E.D.Va.2001) (granting treble damages
and an injunction) (hereafter Continental II
). Because issues of material fact remain
disputed and because both the unique
architectural configuration of Dulles Airport
and the competitive effects of templates require
thorough consideration in a less “quick look,”
we vacate the judgment of the district court and
remand for further proceedings.

L.

Before setting forth the factual background
giving rise to this case, we take note of the
tragic events of September 11, 2001. Those
events and their ramifications have not yet
mooted any aspect of this case; although the
Federal Aviation Administration (“FAA”) has
now restricted the number of carry-on bags

permitted to each passenger, to date it has
not limited their size. Yet we recognize that
the tragedies of September 11 now affect any
discussion of air travel. Their implications

for security1 cannot be overlooked and, on
remand, the district court and the parties will
undoubtedly have to deal with these issues in
considering any prospective relief. Having said
that, we turn to the world before September 11,
and the facts underlying this case.

Throughout we use
refer to concerns about hijacking and
other crimes, and “safety” to refer
to concerns about on-board accidents,
such as baggage falling from storage
bins.

“security” to

A.

In the mid-1990s, an increased volume of
air travel and a growing desire to avoid
checking luggage meant passengers carried
more and more baggage onto commercial
flights. “[M]any aircraft did not have sufficient
under-seat or overhead bin storage space to
stow securely the number and size of bags
brought onboard by the increasing number
of passengers.” Continental, 126 F.Supp.2d at
965. The Association of Flight Attendants,
joined by United and some other airlines,
lobbied Congress and the FAA to limit the size
of *504 carry-on baggage. Those efforts have
failed; instead the FAA simply requires each
airline to scan carry-on baggage to “control the
size and amount carried on board in accordance
with an approved carry-on baggage program
in [the airline's] operations specifications.” 14
C.FR. § 121.589(a) (2001). In compliance


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS1&originatingDoc=Ia9a4b6d279c611d99c4dbb2f0352441d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS1&originatingDoc=Ia9a4b6d279c611d99c4dbb2f0352441d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001063169&pubNum=4637&originatingDoc=Ia9a4b6d279c611d99c4dbb2f0352441d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001063169&pubNum=4637&originatingDoc=Ia9a4b6d279c611d99c4dbb2f0352441d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001063169&pubNum=4637&originatingDoc=Ia9a4b6d279c611d99c4dbb2f0352441d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001259322&pubNum=4637&originatingDoc=Ia9a4b6d279c611d99c4dbb2f0352441d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001259322&pubNum=4637&originatingDoc=Ia9a4b6d279c611d99c4dbb2f0352441d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001259322&pubNum=4637&originatingDoc=Ia9a4b6d279c611d99c4dbb2f0352441d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001063169&pubNum=4637&originatingDoc=Ia9a4b6d279c611d99c4dbb2f0352441d&refType=RP&fi=co_pp_sp_4637_965&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_965
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001063169&pubNum=4637&originatingDoc=Ia9a4b6d279c611d99c4dbb2f0352441d&refType=RP&fi=co_pp_sp_4637_965&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_965
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=14CFRS121.589&originatingDoc=Ia9a4b6d279c611d99c4dbb2f0352441d&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=14CFRS121.589&originatingDoc=Ia9a4b6d279c611d99c4dbb2f0352441d&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4

Continental Airlines, Inc. v. United Airlines, Inc., 277 F.3d 499 (2002)

2002-1 Trade Cases P 73,535

with this regulation, each airline has published
an FAA tariff stating numerical and size
limitations on carry-on luggage that it may
enforce.

The increased volume of carry-on baggage
has been linked to several problems: delays,
inconvenience to late boarding passengers from
full overhead bins, conflict between airline staff
and passengers, and reduced on-board safety
if baggage cannot be properly stowed. Carry—
On Baggage Program, 52 Fed.Reg. 21,472, at
21,475 (June 5, 1987) (codified at 14 C.F.R.

pt. 121). 2 Airlines have explored various ways
to respond to the increase in carry-on baggage,
including one critical to this lawsuit—the use
of baggage templates.

2 The Association of Flight Attendants

has testified before Congress, and filed
an amicus brief in support of United
and AMC, stating that oversized carry-
on baggage constitutes a safety risk
on board aircraft.
maintains that “oversized [carry-on]
baggage creates a myriad of difficulties
to passenger and ranging
in seriousness from inconvenient
delays to outright physical injury,”
that bin expansion has not been
sufficient to alleviate these problems
and that templates ‘“‘are the single
most effective system available to
airlines to control oversize carry-on
baggage.” The Association states that
in 1996 approximately 3700 flight
attendants employed by four carriers
suffered injuries associated with carry-
on baggage, and that each year, across
all carriers, falling carry-on baggage

The Association

crew,

reportedly injures approximately 4500
passengers. Because many injuries are
not reported, the Association estimates
that the total number of carry-on
injuries is closer to 20,000 per year.

Baggage templates are pieces of plastic
or stainless steel, mounted on hinges, that
cover the mouths of x-ray baggage screening
machines. When the templates are down,
they narrow the mouth of the x-ray machine,
preventing oversize baggage from passing
through. Generally, even when they are down,
the templates permit all baggage sized within
the published FAA tariff of any airline to
pass through. Templates can be flipped upward
to allow authorized larger baggage to bypass
the templates. Absent this authorization, when
baggage does not fit through the template, it
must be checked.

In 1997 Continental experimented with
templates at its hub in Houston. Frequent fliers
in a focus group tested by Continental found the
templates annoying, and templates could not
be used in at least one of Continental's hubs
because another carrier objected. Thus, in 1998
Continental decided not to install templates,
opting instead to expand its overhead bins and
provide for more equipment and employees to
permit passengers to carry on or gate-check as
much luggage as they wished.

In May 1999, a Continental customer advisory
board urged the airline to “[e]ncourage people
to check bags” and complained of early
boarding passengers usurping all carry-on
baggage space (‘“People in row 25 are putting
bags in overhead bins in row 7.”). The
majority of the group stated their belief “that
a baggage template is a good idea.” Similarly,
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Continental's Senior Vice President for Airport
Services agreed in deposition that templates
could reduce or eliminate monopolization of
space by early-boarding passengers, flight
delays caused by the need to find space for
carry-on baggage, conflict between airline crew
and passengers over carry-ons, and hazards to
crew taking excess *505 carry-on baggage
down the jetway to the aircraft.

Nevertheless, Continental rejected templates
and other ways to reduce carry-on baggage.
Instead, it focused on providing more space
for carry-on baggage, and on increasing its
gate-checking services, so that when space on
board had been exhausted, additional carry-on
baggage could be checked at the gate (or at the
side of smaller planes) without delaying flights.
Continental has received press attention as well
as a number of awards, which it attributes to its
excellent customer service, including its liberal
carry-on baggage policy. It also maintains that
this policy has attracted many high-revenue
customers.

United has also expanded its overhead bins
to meet the problems of increased carry-on
baggage. (In fact, according to Continental's
Manager for Product Marketing, United began
a program of bin expansion before “Continental
followed as a competitive response.”) In
addition, however, United has sought to impose
a strict limit on carry-on baggage, restricting
each passenger to two carry-on bags of limited
size. Finding it difficult to enforce the size
limitation because of the subjectivity of the
process, United looked for a more objective
way to measure size and decided to try baggage
templates. United expected many benefits from
the use of templates, including a smoother

boarding process, better on-time performance,
increased passenger comfort, and greater on-
board safety.

United initially experimented with templates in
mid 1998 at its Los Angeles and Chicago hubs,
with mixed results. The test reduced delays by
up to 65% in Los Angeles and up to 72% in
Chicago. However, United received complaints
from high-revenue customers, who threatened
to move their business, and an internal United
study determined that during the 1998 calendar
year, while its “template program ha[d] helped
improve carry-on perceptions compared to
American and U.S. Airways ... Continental's
larger bins ha[d] provided a solution with
more customer value.” Nevertheless, United
management decided to proceed with a plan to
address the problems associated with carry-on
baggage by consistently enforcing the number
and size restrictions of its carry-on policy,
educating consumers as to the benefits of the
policy combined with larger overhead bins,
and deploying templates wherever possible.
(Airlines other than United and Continental,
including American, Southwest, and Delta,
also considered templates, and a number, like
United, adopted them.) At present United
has installed templates at security checkpoints
used by its passengers in at least twenty-five
domestic airports.

B.

In late 1998, United sought to install templates
at Dulles, a United hub and one of the fastest
growing airports in the country. This presented
a special problem because the configuration
of Dulles is, as Continental's Chief Executive
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Officer testified, “unique.” Most airports have a
number of security checkpoints, so that at most
only a few airlines share any given security
checkpoint. By contrast, at Dulles every non-
connecting passenger for every flight must
be screened at one of two common security
checkpoints located in the main terminal, which
in turn lead to a common “sterile” area. Once
in the sterile area, passengers take shuttles
to the midfield concourse from which their
flights depart. The combination of security
checkpoints that must be shared by all airlines,
a single sterile area also common to all, and
the use of mobile shuttles, distinguishes Dulles
from every other major airport in the United
States.

*506 The twenty-nine airlines that serve
Dulles are members of the AMC, an
unincorporated association mandated by the

FAA.?> The AMC holds monthly meetings
to resolve operating issues that necessarily
affect more than one carrier at Dulles. For
example, federal law charges all airlines with
the responsibility for airport security. 14
C.FR. § 108.5-.9 (2001). The AMC is thus
responsible for the installation, maintenance,
and management of security checkpoints at
Dulles. As a member of the AMC, each airline
receives one vote, regardless of size. Thus,
United, with 38 of the 120 gates (making it the
largest carrier at Dulles), and Continental, with

one gate, each have one vote on the AMC. 4

The Metropolitan Washington Airport
Authority (“MWAA”), created by
a compact between the District of
Columbia and the Commonwealth of
Virginia, is the landlord of Dulles.
A MWAA representative also attends

AMC meetings but has no vote. United
and AMC maintained that MWAA's
authority to “plan, establish, operate ...
and protect” Dulles afford them state-
action immunity. See Parker v. Brown,
317 U.S. 341, 351-52, 63 S.Ct. 307,
87 L.Ed. 315 (1943). For the reasons
stated by the district court, we agree
that “the state-action doctrine does
not insulate defendants' agreement.”
Continental, 126 F.Supp.2d at 986.

Less than 2% of the passengers
flying out of Dulles fly Continental
or Continental Express. Continental
Airlines itself flies only a direct non-
stop from Dulles to Houston. Those
planes are used on three trips per
day during the business week and two
trips per day on weekends. Continental
Express, which flies direct, non-stop
flights to Cleveland and Newark only,
does not use planes with expanded
overhead bins, but allows plane-side
checking of luggage.

After some deliberation, the AMC agreed
to allow United to install templates at the
east checkpoint, through which most of
United's passengers pass, for a one-month trial
period beginning December 30, 1998. The
west checkpoint became congested because
passengers circumvented the templates by
avoiding the east checkpoint. Once the trial
period ended, the Chairman of the AMC asked
United to remove the templates. United was in
the middle of changing station managers and
increasing service at Dulles and did not remove
the templates quickly. Irritated, the AMC hired
a contractor to remove the templates from the
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east checkpoint in June 1999; United paid for
the removal.

Later 1 1999, a new United station
manager formally asked the AMC to consider
reinstalling baggage templates, at least at the
east checkpoint. After extensive discussion,
the AMC agreed that it would survey the
twenty-six carriers eligible to vote on the issue
to determine whether they favored templates
and to identify any specific areas of concern.
Of the carriers responding to the survey,
fifteen, including United, favored the templates
and five, including Continental, opposed the
templates. The survey form instructed that
failure to return the ballot would be deemed
a vote in favor of templates; in accord with
this policy, six airlines that did not respond
were included with the fifteen voting in favor
of templates to make the final vote 21-5.

One concern that surfaced both in the survey
results and in subsequent AMC discussions
was the desire not to repeat the mistakes
of the prior tests by installing templates at
one checkpoint but not the other. Deposition
testimony revealed that no one participating
in the AMC template discussions, including
Continental's representative and those of other
carriers that did not favor the installation of
templates, perceived that any member of the
AMC *507 voting to install templates at
Dulles had an anticompetitive purpose in doing
SO.

The airlines met to discuss implementation
of the template program. Several airlines
expressed  concern  that  high-revenue
passengers not be limited by templates. The
AMC focused on an alternative system of

tokens, called “medallions,” that airlines could
distribute to their passengers, who would
present the medallions to have the templates
lifted for their bags. The AMC adopted the
medallion option as part of the template
implementation. All AMC members were
asked to estimate the number of medallions
they required and an initial distribution of
medallions was made in proportion to each
airline's first-class, business-class, and full
coach fare passengers. The templates were
installed at Dulles on April 15, 2000.

C.

Shortly thereafter, Continental filed this action,
asserting that the Dulles template program
violated Section 1 of the Sherman Act. See
15 U.S.C.A. § 1. After filing suit, Continental
distributed medallions to its customers until
it ran out of its initial supply. Thereafter, it
made no attempt to obtain more medallions.
Instead, Continental had its employees (and
later contractual workers hired by Continental
at a cost of approximately $10,000 a month) lift
the templates for Continental's passengers who
wished to carry on larger bags. The employees
also distributed literature notifying customers
that Continental was not responsible for the
“problems caused” by the template restriction,
attributing the decision to install templates
at Dulles solely to United (not mentioning
the majority vote of the AMC), and relating
that Continental was “seeking remedies to the
problems caused by United[ |.” Continental 11,
136 F.Supp.2d at 548 n. 7.

Nonetheless, the record reveals few complaints
about the Dulles templates. The Metropolitan
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Washington Airport Authority received no
complaints about the templates and did not
believe passengers found them confusing.
Similarly, no complaints about the templates
were lodged with the AMC. United received
one written complaint and Continental fewer
than five. Northwest Airlines, which had
opposed installation of the templates, received
no complaints and found the template program
worked so well that it ultimately found
distribution of medallions to be unnecessary.

Continental's station manager testified at
deposition that Continental was “able to
get all customers [with oversized bags]
through the security checkpoint [by lifting
the templates] with or without” the contract
workers. Continental did not reduce flights or
reassign planes as a result of the templates.
Continental does not claim that the Dulles
templates or the costs of Continental's method
of dealing with them affected any ticket price.

The district court granted summary judgment to
Continental. The court ruled that the template
program constituted a horizontal restraint
on output with “manifest” anticompetitive
impact, and so required no further proof
of anticompetitive effects. Continental, 126
F.Supp.2d at 977. Although antitrust law would
ordinarily condemn joint restraints on output as
illegal per se, because airlines must cooperate
at airports, the district court determined to
employ a “quick-look” analysis. Id. at 976,
978. Accordingly, the court examined each
asserted procompetitive justification for the
template program—safety, timely departures,
and passenger comfort. /d. The court rejected
all three, finding “no record support” for
the proposition that the template program

“promote[d] competition among carriers”
*508 in any way. Id. at 979. Having found
anticompetitive impact with no redeeming
procompetitive justifications, and thus having
found an antitrust violation, the district court
ruled that Continental had suffered antitrust
injury. Id. at 982—-84. After another hearing,
the court awarded Continental $254,426.85
in trebled damages for its costs in hiring
employees to lift the templates, and enjoined
United and the AMC from using templates at
Dulles. Continental II, 136 F.Supp.2d at 552—
53.

We review a district court's award of summary
judgment de novo. M & M Med. Supplies
& Serv.,, Inc. v. Pleasant Valley Hosp., 981
F.2d 160, 163 (4th Cir.1992). “The evidence
of the nonmovant[s] is to be believed, and
all justifiable inferences are to be drawn in
[their] favor.” Anderson v. Liberty Lobby, 477
U.S. 242,255, 106 S.Ct. 2505, 91 L.Ed.2d 202
(1986). If after examining the entire record,
in light of the controlling legal principles, a
reviewing court concludes that material facts
remain genuinely disputed, it must hold the
grant of summary judgment improper. See, e.g.,
Eastman Kodak Co. v. Image Tech. Servs., Inc.,
504 U.S. 451, 477-78, 112 S.Ct. 2072, 119
L.Ed.2d 265 (1992). We turn now to those
controlling legal principles and then to their

application to the above facts. >

Although we are “mindful” that United
and AMC's “version of any disputed
issue of fact ... is presumed correct,”
Eastman Kodak, 504 U.S. at 456,
112 S.Ct. 2072, we have included
above some facts that Continental
proffers and United and AMC dispute
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in order to give the reader a
better understanding of the issues in
controversy.

II.

Section 1 of the Sherman Act prohibits
“[e]very ... combination in restraint of trade.”
15 US.C.A. § 1. The Supreme Court,
however, long ago established that Section 1
only outlaws restraints that are “unreasonably
restrictive of competitive conditions.” Standard
Oil Co. v. United States, 221 U.S. 1, 58,
31 S.Ct. 502, 55 L.Ed. 619 (1911). Thus, to
prevail on a claim that a horizontal restraint, an
agreement among competitors, violates Section
1, a plaintiff must prove that the restraint
is unreasonable. A plaintiff cannot prove the
unreasonableness of a restraint merely by
showing that it caused economic injury. Rather,
because “[t]he antitrust laws were enacted for
the protection of competition, not competitors,”
a plaintiff must show that the net effect of a
challenged restraint is harmful to competition.
Atlantic Richfield Co. v. USA Petroleum Co.,
495U.S. 328,338,110 S.Ct. 1884, 109 L.Ed.2d
333 (1990) (citation and emphasis omitted).
A proven antitrust violation is a necessary
predicate to recovery of antitrust damages.
Lee—Moore Oil Co. v. Union Oil Co., 599 F.2d
1299, 1306 (4th Cir.1979); see also Atlantic
Richfield, 495 U.S. at 33941, 110 S.Ct. 1884;
Brunswick Corp. v. Pueblo Bowl-O—Mat, Inc.,
429 U.S. 477, 489, 97 S.Ct. 690, 50 L.Ed.2d
701 (1977).

Having proven an antitrust violation, an
antitrust plaintiff seeking damages must show
an injury “of the type the antitrust laws were
intended to prevent and that flows from that

which makes defendants' acts unlawful.” Id.
Lost profits and the costs of finding alternatives
to mitigate the damages caused by an antitrust
violation may constitute antitrust injury. Lee—
Moore Oil Co., 599 F.2d at 1304-06.

In determining whether a plaintiff has proved

that a horizontal agreement violates Section
1, the Supreme Court has authorized three
methods of analysis: (1) per se analysis, for
obviously anticompetitive restraints, (2) quick-
look *509 analysis, for those with some
procompetitive justification, and (3) the full
“rule of reason,” for restraints whose net
impact on competition is particularly difficult
to determine. The boundaries between these
levels of analysis are fluid; “there is generally
no categorical line to be drawn between
restraints that give rise to an intuitively
obvious inference of anticompetitive effect and
those that call for more detailed treatment.”
California Dental Ass'n v. FTC, 526 U.S. 756,
780-81, 119 S.Ct. 1604, 143 L.Ed.2d 935
(1999). Instead, the three methods are best
viewed as a continuum, on which the “amount
and range of information needed” to evaluate
a restraint varies depending on how “highly
suspicious” and how “unique” the restraint is.
See 11 Herbert Hovenkamp, Antitrust Law
1911a (1998); see also California Dental, 526
U.S. at 779-81, 119 S.Ct. 1604. In all cases,
however, “the criterion to be used in judging the
validity of a restraint on trade is its impact on
competition.” NCAA v. Bd. of Regents of Univ.
of Okla., 468 U.S. 85, 104, 104 S.Ct. 2948, 82
L.Ed.2d 70 (1984).

The first approach, per se analysis, permits
courts to make “categorical judgments” that
certain practices, including price fixing,
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horizontal output restraints, and market-
allocation agreements, are illegal per se.
Northwest Wholesale Stationers, Inc. v. Pac.
Stationery & Printing Co., 472 U.S. 284,
289, 105 S.Ct. 2613, 86 L.Ed.2d 202 (1985);
see also NCAA, 468 U.S. at 100, 104 S.Ct.
2948. Practices suitable for per se analysis
have been found over the years to “be one[s]
that would always or almost always tend to
restrict competition and decrease output,” and
that are not “designed to increase economic
efficiency and render markets more, rather
than less, competitive.” Broad. Music, Inc. v.
CBS, 441 U.S. 1, 19-20, 99 S.Ct. 1551, 60
L.Ed.2d 1 (1979) (citations omitted) (hereafter
BMT ). Such restrictions “have such predictable
and pernicious anticompetitive effect, and such
limited potential for procompetitive benefit,
that they are deemed unlawful per se > without
any need to conduct a detailed study of the
markets on which the restraints operate or the
actual effect of those restraints on competition.
State Oil Co. v. Khan, 522 U.S. 3, 10, 118 S.Ct.
275, 139 L.Ed.2d 199 (1997).

At the other end of the spectrum, if
the reasonableness of a restraint cannot be
determined without a thorough analysis of
its net effects on competition in the relevant
market, courts must apply a full rule-of-reason
analysis. See Oksanen v. Page Mem'l Hosp.,
945 F.2d 696, 709 (4th Cir.1991). In such cases
a plaintiff “must prove what market ... was
restrained and that the defendants played a
significant role in the relevant market” because
“[a]bsent this market power, any restraint on
trade created by defendant's action is unlikely
to implicate” Section 1. Id. The required
analysis varies by case and may extend to
a “plenary market examination,” California

Dental, 526 U.S. at 779, 119 S.Ct. 1604,
covering “the facts peculiar to the business,
the history of the restraint, and the reasons
why it was imposed,” Nat'l Soc'y of Prof'l
Eng'rs v. United States, 435 U.S. 679, 692, 98
S.Ct. 1355, 55 L.Ed.2d 637 (1978), as well as
the availability of reasonable, less restrictive
alternatives. NCAA, 468 U.S. at 106, 114, 104
S.Ct. 2948; BMI, 441 U.S. at 20-23, 99 S.Ct.
1551.

Sometimes, the anticompetitive impact of a
restraint is clear from a quick look, as in a
per se case, but procompetitive justifications
for it also exist. Such intermediate cases may
“involve[ ] an industry in which horizontal
restraints on competition are essential if the
product is to be available at all,” *510
NCAA4, 468 U.S. at 101, 104 S.Ct. 2948, or in
which a horizontal restraint otherwise plausibly
“increase [s] economic efficiency and renders
markets more, rather than less, competitive.”
BMI, 441 U.S. at 20, 99 S.Ct. 1551 (citation
omitted). For these cases, “abbreviated or
‘quick-look’ analysis” fills in the continuum
between per se analysis and the full rule of
reason. California Dental, 526 U.S. at 770, 119
S.Ct. 1604.

The Supreme Court, in California Dental,
recently explained and illustrated at some
length the subtlety that the quick-look analysis
may require. The Court emphasized that even
when a court eschews a full rule-of-reason
analysis and so forgoes detailed examination
of the relevant market, it must carefully
consider a challenged restriction's possible
procompetitive justifications. Id. at 773-75,
119 S.Ct. 1604.
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In California Dental, the Court reviewed a
decision of the Ninth Circuit, which had applied
quick-look analysis to FTC factual findings
based on a full evidentiary record. California
Dental Ass'n v. FTC, 128 F.3d 720, 726-30
(9th Cir.1997). An association of dentists had
restricted its members' advertising, banning
claims of superior quality and imposing such
detailed disclosure requirements for price
advertisements that dentists effectively could
not advertise “across the board discounts”
or even “low” or “affordable” prices. Id.
at 723-24. The Ninth Circuit accepted
that the advertising restrictions had obvious
anticompetitive effects, because they reduced
the price information available to consumers.
Id. at 727-28. The appeals court limited its
analysis to determining whether the proftered
justifications for the restrictions had any
procompetitive effect, and rejected those
justifications because of an asserted lack of
record support for them. /d. at 728 (finding “no
evidence that the rule has in fact led to increased
disclosure and transparency of dental pricing”).

The Supreme Court vacated the Ninth Circuit's
analysis as too cursory. Ordinarily, advertising
restrictions could be expected to harm
competition, but the challenged restrictions
affected a market for professional services,
in which patients typically have much less
information about the quality of service than
the professionals who serve them. 526 U.S.
at 771-73, 119 S.Ct. 1604. The high court
instructed that although quick-look analysis
does “carr[y] the day when the great likelihood
of anticompetitive effects can easily be
ascertained,” a quick look, or at least the
kind of quick look employed by the Ninth
Circuit, does not suffice if a challenged restraint

“might plausibly be thought to have a net
procompetitive effect, or possibly no effect
at all on competition.” Id. at 770, 771, 119
S.Ct. 1604. Only if “an observer with even
a rudimentary understanding of economics
could conclude that the arrangements in
question would have an anticompetitive effect
on customers and markets” would summary
review like that conducted by the Ninth
Circuit be proper. Id. at 770, 119 S.Ct. 1604.
Otherwise, determination of a restraint's impact
on competition “call[s] for more than cursory
treatment.” Id. at 773, 119 S.Ct. 1604. “What
1s required ... is an enquiry meet for the case,
looking to the circumstances, details, and logic
of a restraint.” Id. at 781, 119 S.Ct. 1604.
Because the Ninth Circuit failed to provide this,
the Supreme Court vacated its judgment and
remanded the case for further proceedings. /d.

In quick-look cases involving plausible
procompetitive justifications, which require
“more than cursory treatment” of “question][s]
susceptible to empirical but not a priori
analysis,” id. at 773, 774, 119 S.Ct. 1604, a

full record may often *511 be necessary.6
Certainly courts have been wary of summary
judgment in the context of quick-look analysis.
In fact, the parties have not cited, and we
have not found, a single case in which the
Supreme Court has approved a quick-look
analysis in which the parties received less than
a full evidentiary hearing, either before an
administrative agency or in court. See FTC v.
Indiana Fed'n of Dentists, 476 U.S. 447, 451,
106 S.Ct. 2009, 90 L.Ed.2d 445 (1986); NCAA,
468 U.S. at 88, 104 S.Ct. 2948; Nat'l Soc'y
of Prof'l Eng'rs, 435 U.S. at 685-86, 98 S.Ct.
1355; see also California Dental, 526 U.S. at
76263, 119 S.Ct. 1604.
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We recognize, of course, that summary
judgment can be appropriate in antitrust
cases. See Matsushita Elec. Indus. Co.
v. Zenith Radio Corp., 475 U.S. 574,
582, 588, 106 S.Ct. 1348, 89 L.Ed.2d
538 (1986) (holding that summary
judgment was properly granted after
years of detailed discovery where
plaintiffs' predatory-pricing theory
“economically irrational and
practically infeasible”). But “[l]egal
presumptions that rest on formalistic
distinctions rather than actual market
realities are generally disfavored.”
Eastman Kodak, 504 U.S. at 466—
67, 112 S.Ct. 2072. The Supreme
Court has resisted the argument that
such presumptions should replace
factual findings, preferring to “resolve
antitrust claims on a case-by-case
basis, focusing on the ‘particular facts
disclosed by the record.” ” Id. at 467,
112 S.Ct. 2072 (citing numerous cases).

was

These principles govern our examination of
the case at hand. For the reasons that follow,
we believe that application of them to the
facts of this case requires that we vacate the
district court's judgment. In a nutshell, although
the district court demonstrated mastery of
many intricacies of antitrust law, it performed
too quick an analysis on an insufficiently
developed factual record.

I11.

In several ways, the district court's approach
resembles that of the Ninth Circuit in
California Dental.

Like the Ninth Circuit, the district court
applied quick-look analysis because it accepted
that the challenged restraint had obvious
anti-competitive effects. Compare California
Dental, 128 F.3d at 727 (finding ““a fairly naked
restraint” (citation omitted)), with Continental,
126 F.Supp.2d at 977 (finding “manifest”
anticompetitive effects). Then, again like the
Ninth Circuit, the district court determined that
the proffered procompetitive justifications for
the alleged restraint were implausible because
of a perceived lack of record support for those
justifications. Compare California Dental, 128
F.3d at 728 (“[ T]he record provides no evidence
that [the restraint] has, in fact, led to increased
[procompetitive effects].”), with Continental,
126 F.Supp.2d at 979 (“There is no record
support for the proposition that an agreement to
standardize carry-on baggage size ... promotes
competition.”).

In California Dental, though the
lower court relied on fact-finding based
on a fully developed record, the Supreme
Court vacated the Ninth Circuit's judgment
rejecting procompetitive justifications because
the appeals court failed to “scrutinize
the assumption of relative anticompetitive
tendencies.” 526 U.S. at 781, 119 S.Ct.
1604. Here, given the similar difficulty in the
district court's analysis, rendered on summary
judgment without any fact-finding, we too must
vacate the district court's judgment.

cven

Specifically, in holding the proffered
procompetitive justifications for the template
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program “implausible,” the district court
underestimated the significance of some
undisputed material facts and wrongly ruled

that other genuine disputes were immaterial. !
We discuss each problem in turn.

7 That both sides moved for summary

judgment does not establish the
absence of material factual disputes.
Cross motions for summary judgment
neither “establish the propriety of
deciding a case on
judgment,” Columbia Union College
v. Clarke, 159 F.3d 151, 168 (4th
Cir.1998), nor “establish that there
is no issue of fact requiring that
summary judgment be granted to one
side or another.” Id., citing World—Wide
Rights Ltd. P'ship v. Combe, Inc., 955
F.2d 242, 244 (4th Cir.1992) (internal
quotation marks and citations omitted).

summary

*512 A.

Although the district court properly noted
that airlines must cooperate to share airports,
rejecting per se analysis on that basis,
Continental, 126 F.Supp.2d at 976, it failed
to recognize the extent to which Dulles's
indisputably unique architectural configuration
requires careful consideration of the template
program's competitive effect.

At Dulles, all embarking passengers on all
airlines must pass through one of two common
security checkpoints, and (because of the
congestion problem revealed if templates
are installed at just one checkpoint) the
two checkpoint locations cannot vary in

their treatment of carry-on baggage. Unlike
other airports, Dulles cannot use multiple
checkpoints to permit variety in its many
airlines' treatment of carry-on baggage. In
other words, Dulles's checkpoints constitute
a single “bottleneck facility that [can]not
feasibly be duplicated,” and therefore “must
be shared among rivals.” Paddock Publ'ns,
Inc. v. Chicago Tribune Co., 103 F.3d 42,
45 (7th Cir.1996). Absent an efficient way to
differentiate among various airlines' passengers
at the checkpoints, but see Part 1V, the x-ray
machines at the checkpoints must have mouths
of some uniform size, and the airlines must
cooperate in determining that size: either small,
as United and the AMC prefer, or larger, as
Continental prefers.

Of course, although operation of the x-
ray machines themselves require cooperation,
security concerns do not require the airlines
to cooperate on the use of templates or justify
the airlines' agreement to do so. See 14 C.F.R.
§§ 108.5—.9 (2001); see generally 11 Herbert
Hovenkamp, Antitrust Law § 1906. Templates
are not security devices, and no one in this
litigation even contends that the need for the
airlines to cooperate on security justifies the

Dulles template program. 8 Cf. NCAA, 468 U.S.
at 114, 104 S.Ct. 2948 (“[I]t cannot be said
that ‘the agreement on price is necessary to
market the product at all.” ”” (citation omitted)).
But unless an efficient way to differentiate
among the passengers of different airlines
emerges, Dulles's unique architecture does
force all of its airlines to cooperate on a
single decision as to the use of templates.
When the economic implications of physical or
geographical limitations require coordination
among competitors, the Supreme *513 Court
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has long applied Section 1 of the Sherman Act
with flexibility.

In fact, according to FAA commentary,
airlines' carry-on programs are
“required to include at least one
baggage control point located outside
the airplane (but not located at
the passenger security screening
point).” Carry—On Baggage Program,
52 Fed.Reg. at 21,473; see also
14 C.FR. § 121.589(a) (noting
requirement of “an approved carry-
on baggage program”); Carry—On
Baggage Program, 51 Fed.Reg. 19,134,
19,136 (May 27, 1986) (noting that an
approved program “would encompass”
a baggage-control point not at the
checkpoint). Neither the FAA nor the
parties attempt any explanation of this
requirement; apparently, it mandates
that each airline institute
one baggage control point ... outside
the airplane” that is not “located at
the passenger screening point,” but
does not prohibit additional “baggage
control point [s]” at the “passenger
screening points.” Thus, Continental
does not contend that the FAA bars use
of the templates at “security screening
points” and we have found nothing
in FAA regulations prohibiting this.
Indeed, the FAA has apparently not
opposed the installation of templates
at security screening points in many
airports throughout the country.

“at least

More than ninety years ago, the Court
considered a railroad terminal in which the
“geographical and topographical situation”
required all railroad companies passing through

the city to use one terminal, just as all airline
passengers may have to pass through one type
of security checkpoint at Dulles. United States
v. Terminal R.R. Ass'n, 224 U.S. 383, 397, 32
S.Ct. 507, 56 L.Ed. 810 (1912). The Court
held that because of the unique configuration
of the railroad terminus, competing railway
companies could legally combine (indeed, were
legally required to do so) to control the
facility. Here, if the airlines did not have to
share the check-points—if Continental had a
security checkpoint at Dulles that served only
its passengers—Section 1 would not permit the
AMC to require it to use templates. However, as
in Terminal Railroad Association, the presence
of unique architectural constraints requires

flexibility in applying Section 1.°

We note that in Terminal Railroad
Association, physical alternatives such
as construction of another bridge
were theoretically possible, but would
apparently not have been economically
efficient. See 13 Herbert Hovenkamp,
Antitrust Law § 2221b1 (1999) (noting
“[g]reat economies result[ing] from the
fact that a single channel existed for
bringing rail-road traffic ... into and
through St. Louis”). Here, the nature
and economic efficiency of a number
of proposed alternatives to the template
program may require resolution on
remand. See Part V.

Moreover, beyond the general need for greater
cooperation at Dulles than at other airports,
United and Continental each make a more
specific claim, related to Dulles's unique
configuration, as to why their respective
preferred outcomes benefit competition. Each
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argues that only a uniform policy in accordance
with its preference will make possible an entire
service that would not otherwise be available
at Dulles: assertedly, Continental must win
to offer flights with carry-on largesse, and
United must win to offer flights with carry-
on rigor. The district court may ultimately
have to choose between two procompetitive
claims; either outcome would both help and
hurt competition, and which helps competition
more than the other may be far from plain. See
Part IV.

In such a situation, the Supreme Court has
advised that a fuller examination is necessary.
In California Dental, too, the context of the
restraint plausibly had a similar mixed effect on
competition. Ordinarily, the restraint at issue—
advertising restrictions—hurts competition, but
the restrictions in California Dental occurred
in a “professional context,” 526 U.S. at 774,
119 S.Ct. 1604, a market in which patients
had much less information on the quality of
service than their dentists had. At bottom,
the restrictions' net impact on the information
available to patients was unclear. Accordingly,
the restraint's net effect could not be determined
—it might even have been nil. /d. at 778, 119
S.Ct. 1604. The Supreme Court simply could
not be sure how such a restraint would affect
competition.

We have a similar difficulty. Here also, the
context in which the restraint operates—
an airport with unique features—makes it
possible that the restraint yields both positive
and negative effects on competition. Because
the airlines must share the checkpoints,
a decision that aids one airline's service
may necessarily hamper another's. Therefore,

without additional analysis, it is as difficult
for us as it was for the Supreme Court in
California Dental to determine the nature of the
challenged restraint's net effect on competition.
The district court's failure to give careful
consideration to Dulles' unique architecture
*514 when it examined the templates' impact
on competition thus requires us to vacate its
judgment.

B.

The district court also erred in ruling
that factual disputes over the proffered
procompetitive justifications for the templates
—improved on-board safety, more timely
departures, and a better on-board experience
for passengers—were immaterial. The court
recognized the existence of genuine factual
disputes as to the justifications, but
miscalculated in ruling that they were not
material. The district court concluded that
“the flying public wants ... sufficient onboard
carry-on storage capacity and flexible carry-
on policies,” and that United's ‘“attendant
incidental” problems with safety, timeliness,
and passenger comfort only occurred because
United had failed to meet that desire.
Continental, 126 F.Supp.2d at 980. Even if
the templates did improve safety, timeliness,
and comfort, they were not procompetitive
because, according to the district court,
customers preferred that such problems be
solved through generous carry-on policies
like that of Continental. Thus in the district
court's view, the proffered justifications for
the templates were, as a matter of law, not
“plausible or material.” Id. at 981.
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Again, the district court's rationale resembles
the Ninth Circuit's in California Dental. The
Ninth Circuit found no record evidence that
the challenged restrictions had the asserted
positive effects, and further suggested that
they were unlikely to have such effects.
California Dental, 128 F.3d at 728. Here,
the district court recognized a dispute as
to whether the templates had the asserted
positive effects, but ruled that even if
so, there was “no record support for the
proposition” that achieving safety, timeliness,
and comfort through templates “promote[d]
competition.” Continental, 126 F.Supp.2d at
979. In essence, each court dismissed the
proffered procompetitive justifications because
it found them implausible. Compare California
Dental, 128 F.3d at 728, with Continental, 126
F.Supp.2d at 979-81. The Supreme Court held
that the “plausibility of competing claims” as
to the effect of the challenged restriction—
that is, the possibility that the restriction might
have procompetitive effects or no effect at
all—“rule[d] out the indulgently abbreviated
review” of the Ninth Circuit. 526 U.S. at 778,
119 S.Ct. 1604. So it is here.

Review of the record in this case simply does
not support the conclusion that the proffered
justifications for the template program are,
as a matter of law, implausible. Rather,
the record reveals factual disputes as to
whether the proffered justifications plausibly
enhance competition. Continental has, to be
sure, offered evidence indicating that these
justifications are illusory. But United has
submitted evidence that a size restriction
on carry-on luggage can improve on-board
safety, on-time takeoffs, and passengers' flying
experience, and that templates increase its

efficiency in offering a new output, a service
with these improved features. Moreover,
evidence in the record, including studies by
both airlines, also supports the view that some
customers value and have sought such benefits,
achieved by restricting carry-on baggage,
including by the use of templates. See also
Carry—On Baggage Program, 52 Fed.Reg. at
21,472, 21,473.

Given this record, we cannot conclude
that these justifications are indisputably
implausible. Like the advertising restrictions
at issue in California Dental, installation of
templates at Dulles might “plausibly be thought
to have a net procompetitive effect, or possibly
no effect at all.” 526 U.S. at 771, 119 S.Ct.
1604.

*515 IV.

In addition to its dismissal of the templates'
possible procompetitive justifications, which
mirrors the Ninth Circuit action that the
Supreme Court disapproved in California
Dental, the district court erred in a more
fundamental respect. It failed to recognize
that the parties genuinely disputed whether,
given the lifting and medallion alternatives,
the template program actually restrained trade,
1.e., whether the program actually restricted
Continental's carry-on service. Continental
offered evidence that even with medallions and
lifting, some of its passengers were unable
to avoid the templates. But United offered
evidence to the contrary including the fact
that no other airline found the medallion
solution inadequate and the testimony of
Continental's general manager at Dulles that,
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after installation of the templates, Continental
was still able “to get all customers” with
oversized bags to its gate. On this record, there
is thus a genuine dispute as to whether the
template program affected the ability of any
Continental passenger to proceed directly to
the gate with all desired carry-on baggage. The
district court overlooked not just the existence
but the central importance of this dispute: If
all of Continental's passengers reached the gate
with all desired luggage, Continental has not
shown a restraint of trade.

The district court only addressed the lifting and
medallion options in finding that Continental
had demonstrated antitrust injury. We agree
with the

unquestionably incurred costs in supplying
10

district court that Continental

labor to lift the templates for its passengers.
We further agree that if related to a violation
of the antitrust laws, those costs would
“flow[ ] from that which makes defendants' acts
unlawful” under the Sherman Act, Brunswick
Corp., 429 U.S. at 489, 97 S.Ct. 690, and
would be recoverable as mitigation damages.
Continental, 126 F.Supp.2d at 983, citing Lee—
Moore, 599 F.2d at 1306. But whether there was
a violation of the antitrust laws is very much
in dispute. The parties disagree as to whether
the template program prevented Continental
passengers from bringing their desired luggage
to the gate. If it is proved that the program did
not do this, then the template program did not
affect trade by restraining output.

10 As for the medallions, the district

court originally ruled that they
provided no solution for “low yield”
Continental passengers, and thus that
Continental suffered antitrust injury

despite the medallions. Continental,
126 F.Supp.2d at 982-83. The court
invited the defendants to “seek
reconsideration of [its] ruling” if they
cold produce evidence to the contrary.
Id. at 982 n. 53. United did seek
reconsideration and offered evidence
that the medallions were fully available
to all passengers of any airline that
wished to use them. The court never
resolved the resulting factual dispute,
but instead apparently concluded that
in any event, medallions presented
no solution, because passengers would
have to wait at Continental's ticket
counter to obtain the medallions.
Continental II, 136 F.Supp.2d at 551.
The factual basis for this conclusion
1S unclear; the district court cites
none and Continental refers only to a
single affidavit of one of its managers,
created after the district court issued its
initial opinion. Given the sparseness of
this evidence, we believe the district
court erred in implicitly concluding
as a matter of law that even if
the medallions were available to all
Continental passengers, Continental
could not continue to provide its
service. See id.

If Continental cannot show any effect on price
or output, then it has shown only that it incurred
costs in hiring people to lift the templates.
Those costs may establish a presumption that
Continental lost profits when its costs rose
with no corresponding increase in revenue.
Continental 11, 136 F.Supp.2d at 545-46. But
to be recovered as antitrust damages, a *516
competitor's loss of profits must “stem[ | from
a competition-reducing aspect or effect of the
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defendant's behavior,” Atlantic Richfield, 495
U.S. at 344, 110 S.Ct. 1884 (original emphasis
deleted), that is, from “acts that reduce output
or raise prices to consumers.” Chicago Prof'l
Sports Ltd. P'ship v. NBA, 961 F.2d 667,
670 (7th Cir.1992); see also Bd. of Trade of
Chicago v. United States, 246 U.S. 231, 240,
38 S.Ct. 242, 62 L.Ed. 683 (1918) (noting
that the challenged restraint had not affected
price or reduced output, and that it might have
increased output); cf. Brunswick Corp., 429
U.S. at 489, 97 S.Ct. 690 (noting that antitrust
injury “should reflect the anticompetitive effect
either of the violation or of anticompetitive
acts made possible by the violation”). Thus,
Continental cannot recover its costs of hiring
template lifters unless it can demonstrate that
the template program had any anticompetitive
effect, something it has not yet done.

Before concluding, we note that we recognize
the seeming unfairness in “punishing”
Continental for perhaps finding a way in which
its passengers could avoid the templates. Of
course,”’[a]n antitrust plaintiff is not obliged to
pursue any imaginable alternative, regardless
of cost or efficiency, before it can complain
that a practice has restrained competition.”
CBS, Inc. v. ASCAP, 620 F.2d 930, 936 (2d
Cir.1980) (on remand from BMI, 441 U.S.
1, 99 S.Ct. 1551, 60 L.Ed.2d 1). However,
a market innovation “does not restrain trade
if an alternative opportunity ... is realistically
available.” Buffalo Broad. Co. v. ASCAP, 744
F.2d 917, 925 (2d Cir.1984) (citation omitted).
Whether an alternative is “realistic [ ] depends
on its cost. /d. at 926. Here the antitrust plaintiff
—Continental—may have come up with a
fully effective alternative, the cost of which
apparently did not affect ticket prices. The

templates are not “a restraint unless it were
proven that there are no realistically available
alternatives.” Id. at 933.

The Supreme Court's consideration of
alternatives in BMI guides the proper analysis
of alternatives here. In that case, the challenged
restraint added an entirely new good, a blanket
license to perform multiple pieces of music,
to the market, without eliminating the goods
that had previously been available, individual
licenses to perform single pieces of music.
BMI, 441 U.S. at 21-24, 99 S.Ct. 1551.
The Court accepted the restraint's potential
legitimacy, because permitting the challenged
restraint offered “real choice.” Id. at 24, 99
S.Ct. 1551; ¢f. NCAA, 468 U.S. at 106, 104
S.Ct. 2948 (considering whether a “real choice”
was available). Here, United argues, and the
facts may show, that only templates permit
United to add an entire service to the market,
as in BMIL

Unlike the situation in BMI, however, here
the same argument weighs on the other
side as well, complicating the problem.
Continental argues, and the facts may show,
that the addition of United's service would
simultaneously eliminate Continental's own
entire service. If neither side is able to offer
its service through an efficient alternative, the
district court may thus have to balance the
relative contributions to competition of the two
services. See Continental, 126 F.Supp.2d at
981 n. 52 (discussing United's alternatives);
13 Herbert Hovenkamp, Antitrust Law §
2132d. “[E]ven efficient ventures may ...
be organized in alternative ways that will
reduce dangers to competition.” 13 Herbert
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Hovenkamp, Antitrust Law § 2100c; see also 11
Herbert Hovenkamp, Antitrust Law, § 1912i.

The district court will have an opportunity to
consider the issues we have discussed on a
full record. Of course, the resolution of some
disputes could obviate the need to reach others.
Given the multiple factual disputes at present,
we express no view as to which issues the
district *517 court may need to reach, let alone
what their outcomes might be. We merely rule
that “we cannot reach these conclusions as a
matter of law on a record this sparse.” Eastman
Kodak, 504 U.S. at 486, 112 S.Ct. 2072.

V.

For all of these reasons, we vacate the judgment

of the district court granting summary

judgment, damages, and an injunction in favor
of Continental, and remand the case for further
proceedings consistent with this opinion. We
leave to the district court the “question whether
on remand it can effectively assess” the alleged
restraint by a modified quick-look analysis, or
whether it must undertake “a more extensive
rule-of-reason analysis.” California Dental,
526 U.S. at 768 n. 8§, 119 S.Ct. 1604; see also
California Dental v. Federal Trade Comm.,
224 F.3d 942, 947 & n. 2 (9th Cir.2000) (on
remand from California Dental, 526 U.S. 756,
119 S.Ct. 1604, 143 L.Ed.2d 935).

VACATED AND REMANDED.

All Citations
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Synopsis

In private antitrust action involving validity
of franchise agreement between manufacturer
of television sets and retailer barring retailer
from selling franchised products from location
other than that specified in the agreement, the
United States District Court for the Northern
District of California entered judgment in favor
of retailer and manufacturer appealed. The
Court of Appeals, 537 F.2d 980, reversed
and remanded and retailer petitioned for
certiorari. The Supreme Court, Mr. Justice
Powell, held that although the retail customer
restriction in United States v. Arnold, Schwinn
& Company was indistinguishable from the
location restriction at issue, the facts of the case
did not present a situation justifying a per se
rule, and location restriction should be judged
under the traditional rule of reason standard.

Affirmed.

Mr. Justice White filed an opinion concurring
in the judgment.

RLA-48

Mr. Justice Brennan filed a dissenting statement
in which Mr. Justice Marshall joined.

Procedural Posture(s): On Appeal.

#%2550 Syllabus

The syllabus constitutes no part of the
opinion of the Court but has been
prepared by the Reporter of Decisions
for the convenience of the reader. See
United States v. Detroit Timber &
Lumber Co., 200 U.S. 321, 337, 26
S.Ct. 282, 287, 50 L.Ed. 499.

*36 In an attempt to improve its market
position by attracting more aggressive and
competent retailers, respondent manufacturer
of television sets limited the number of retail
franchises granted for any given area and
required each franchisee to sell respondent's
products only from the location or locations at
which it was franchised. Petitioner Continental,
one of respondent's franchised retailers,
claimed that respondent had violated s 1
of the Sherman Act by entering into and
enforcing franchise agreements that prohibited
the sale of respondent's products other than
from specified locations. The District Court
rejected respondent's requested jury instruction
that the location restriction was illegal only
if it unreasonably restrained or suppressed
competition. Instead, relying on United States
v. Arnold, Schwinn & Co., 388 U.S. 365,
87 S.Ct. 1856, 18 L.Ed.2d 1249, the District
Court instructed the jury that it was a per se
violation of s 1 if respondent entered into a
contract, combination, or conspiracy with one
or more of its retailers, pursuant to which
it attempted to restrict the locations from
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which the retailers resold the merchandise
they had purchased from respondent. The jury
found that the location restriction violated s
1, and treble damages were assessed against
respondent. Concluding that Schwinn was
distinguishable, the Court of Appeals reversed,
holding that respondent's location restriction
had less potential for competitive harm than
the restrictions invalidated in Schwinn and thus
should be judged under the “rule of reason.”
Held:

1. The statement of the per se rule in
Schwinn is broad enough to cover the location
restriction used by respondent. And the retail-
customer restriction in Schwinn is functionally
indistinguishable from the location restriction
here, the restrictions in both cases limiting the
retailer's freedom to dispose of the purchased
products and reducing, but not eliminating,
intrabrand competition. Pp. 2554-2556.

2. The justification and standard for the creation
of per se rules was stated in Northern Pac. R.
Co. v. United States, 356 U.S. 1, 5, 78 S.Ct.
514, 518, 2 L.Ed.2d 545: “There are certain
agreements or practices which because of their
pernicious effect on competition and lack of
any redeeming virtue are conclusively *37
presumed to be unreasonable and therefore
illegal without elaborate inquiry as to the
precise harm they **2551 have caused or
the business excuse for their use.” Under
this standard, there is no justification for
the distinction drawn in Schwinn between
restrictions imposed in sale and nonsale
transactions. Similarly, the facts of this case
do not present a situation justifying a per
se rule. Accordingly, the per se rule stated
in Schwinn is overruled, and the location

restriction used by respondent should be judged
under the traditional rule-of-reason standard.
Pp. 2556-2563.

537 F.2d 980, affirmed.

Attorneys and Law Firms
Glenn E. Miller, San Jose, Cal., for petitioners.

M. Laurence Popofsky, San Francisco, Cal., for
respondent.

Opinion

Mr. Justice POWELL delivered the opinion of
the Court.

Franchise agreements between manufacturers
and retailers frequently include provisions
barring the retailers from selling franchised
products from locations other than those
specified in the agreements. This case presents
important questions concerning the appropriate
antitrust analysis of these restrictions under s 1
of the Sherman Act, 26 Stat. 209, as amended,
15 U.S.C. s 1, and the Court's decision in United
States v. Arnold, Schwinn & Co., 388 U.S. 365,
87 S.Ct. 1856, 18 L.Ed.2d 1249 (1967).

*38 1

Respondent GTE Sylvania Inc. (Sylvania)
manufactures and sells television sets through
its Home Entertainment Products Division.
Prior to 1962, like most other television
manufacturers, Sylvania sold its televisions to
independent or company-owned distributors
who in turn resold to a large and diverse group
of retailers. Prompted by a decline in its market
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share to a relatively insignificant 1% to 2% of

national television sales, | Sylvania conducted
an intensive reassessment of its marketing
strategy, and in 1962 adopted the franchise
plan challenged here. Sylvania phased out its
wholesale distributors and began to sell its
televisions directly to a smaller and more select
group of franchised retailers. An acknowledged
purpose of the change was to decrease the
number of competing Sylvania retailers in
the hope of attracting the more aggressive
and competent retailers thought necessary to
the improvement of the company's market

position.2 To this end, Sylvania limited the
number of franchises granted for any given
area and required each franchisee to sell
his Sylvania products only from the location

or locations at which he was franchised.’
A franchise did not constitute an exclusive
territory, and Sylvania retained sole discretion
to increase the number of retailers in an
area in light of the success or failure of
existing retailers in developing their market.
The revised marketing strategy appears to have
been successful during the period at issue
here, for by 1965 Sylvania's share of national
television sales had increased to approximately
5%, and the *39 company ranked as the
Nation's eighth largest manufacturer of color
television sets.

! RCA at that time was the dominant
firm with as much as 60% to 70% of
national television sales in an industry
with more than 100 manufacturers.

2

The
selling Sylvania products declined
significantly as a result of the change,
but in 1965 there were at least
two franchised Sylvania retailers in

number of retailers

each metropolitan center of more than

100,000 population.

3 Sylvania imposed no restrictions on
the right of the franchisee to sell the
products of competing manufacturers.

This suit 1s the result of the rupture

of a franchiser-franchisee relationship that
had previously prospered under the revised
Sylvania plan. Dissatisfied with its sales in the

city of San Francisco, * Sylvania decided in
the spring of 1965 to franchise Young **2552
Brothers, an established San Francisco retailer
of televisions, as an additional San Francisco
retailer. The proposed location of the new
franchise was approximately a mile from a
retail outlet operated by petitioner Continental
T. V., Inc. (Continental), one of the most

successful Sylvania franchisees. 3 Continental
protested that the location of the new franchise
violated Sylvania's marketing policy, but
Sylvania persisted in its plans. Continental then
canceled a large Sylvania order and placed
a large order with Phillips, one of Sylvania's
competitors.

4 Sylvania's market share in San

Francisco was approximately 2.5% half
its national and northern California
average.

There are in fact four corporate
petitioners: Continental T. V., Inc., A
& G Sales, Sylpac, Inc., and S. A.
M. Industries, Inc. All are owned in
large part by the same individual, and
all conducted business under the trade
style of “Continental T. V.” We adopt
the convention used by the court below
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of referring to petitioners collectively
as “Continental.”

During this same period, Continental expressed
a desire to open a store in Sacramento,
Cal., a desire Sylvania attributed at least
in part to Continental's displeasure over the
Young Brothers decision. Sylvania believed
that the Sacramento market was adequately
served by the existing Sylvania retailers and

denied the request.6 In the face of this
denial, Continental advised Sylvania in early
September 1965, that it was in the process
of moving Sylvania merchandise from its
San Jose, Cal., warehouse to a new retail
location that it had leased in Sacramento.
Two weeks later, allegedly for unrelated
reasons, Sylvania's credit department reduced
Continental's *40 credit line from $300,000

to $50,000.” In response to the reduction
in credit and the generally deteriorating
relations with Sylvania, Continental withheld
all payments owed to John P. Maguire &
Co., Inc. (Maguire), the finance company
that handled the credit arrangements between
Sylvania and its retailers. Shortly thereafter,
Sylvania terminated Continental's franchises,
and Maguire filed this diversity action in the
United States District Court for the Northern
District of California seeking recovery of
money owed and of secured merchandise held
by Continental.

6 Sylvania had achieved exceptional
results in Sacramento, where its market
share exceeded 15% in 1965.

7

In its findings of fact made in
conjunction with Continental's plea for
injunctive relief, the District Court
rejected Sylvania's claim that its

actions were prompted by independent
concerns over Continental's credit. The
jury's verdict is ambiguous on this
point. In any event, we do not consider
it relevant to the issue before us.

The antitrust issues before us originated in
cross-claims brought by Continental against
Sylvania and Maguire. Most important for
our purposes was the claim that Sylvania had
violated s 1 of the Sherman Act by entering
into and enforcing franchise agreements that
prohibited the sale of Sylvania products other

than from specified locations.® At the close
of evidence in the jury trial of Continental's
claims, Sylvania requested the District Court
to instruct the jury that its location restriction
was illegal only if it unreasonably restrained
or suppressed competition. App. 5-6, 9-15.
Relying on this Court's decision in United
States v. Arnold, Schwinn & Co., supra, the
District Court rejected the proffered instruction
in favor of the following one:

8 Although Sylvania contended in the

District Court that its policy was
unilaterally enforced, it now concedes
that its location restriction involved
understandings or agreements with the
retailers.

“Therefore, if you find by a preponderance
of the evidence that Sylvania entered into a
contract, combination or conspiracy with one or
more of its dealers pursuant to which Sylvania
exercised dominion or control over the *41
products sold to the dealer, after having parted
with title and risk to the products, you must
find any effort thereafter to restrict outlets or
store locations from which its dealers resold
the merchandise which they had purchased
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from Sylvania to be a violation of Section 1
of the Sherman Act, **2553 regardless of
the reasonableness of the location restrictions.”
App. 492.

In answers to special interrogatories, the jury
found that Sylvania had engaged “in a contract,
combination or conspiracy in restraint of trade
in violation of the antitrust laws with respect
to location restrictions alone,” and assessed
Continental's damages at $591,505, which was
trebled pursuant to 15 U.S.C. s 15 to produce

an award of.$1,774,515. App. 498, 501.°

? The jury also found that Maguire

had not conspired with Sylvania with
respect to this violation. Other claims
made by Continental were either
rejected by the jury or withdrawn by
Continental. Most important was the
jury's rejection of the allegation that
the location restriction was part of a
larger scheme to fix prices. A pendent
claim that Sylvania and Maguire had
willfully and maliciously caused injury
to Continental's business in violation of
California law also was rejected by the
jury, and a pendent breach-of-contract
claim was withdrawn by Continental
during the course of the proceedings.
The parties eventually stipulated to a
judgment for Maguire on its claim
against Continental.

On appeal, the Court of Appeals for the
Ninth Circuit, sitting en banc, reversed by
a divided vote. 537 F.2d 980 (1976). The
court acknowledged that there is language
in Schwinn that could be read to support
the District Court's instruction but concluded
that Schwinn was distinguishable on several

grounds. Contrasting the nature of the
restrictions, their competitive impact, and
the market shares of the franchisers in
the two cases, the court concluded that
Sylvania's location restriction had less potential
for competitive harm than the restrictions
invalidated in Schwinn and thus should be
judged under the “rule of reason” rather than
the per se rule stated in Schwinn. The court
found support for its *42 position in the
policies of the Sherman Act and in the decisions

of other federal courts involving nonprice

vertical restrictions. °

10 There were two major dissenting

opinions. Judge Kilkenny argued that
the present case is indistinguishable
from Schwinn and that the jury had
been correctly instructed. Agreeing
with Judge Kilkenny's interpretation of
Schwinn, Judge Browning stated that
he found the interpretation responsive
to and justified by the need to protect
“ ‘individual traders from unnecessary
restrictions upon their freedom of
action.” ” 537 F.2d, at 1021. See n. 21,
infra.

We granted Continental's petition for certiorari
to resolve this important question of antitrust
law. 429 U.S. 893,97 S.Ct. 252,50 L.Ed.2d 176

(1976). 1!

1 This Court has never given plenary

consideration to the question of the
proper antitrust analysis of location
restrictions. Before Schwinn
restrictions had been sustained in
Boro Hall Corp. v. General Motors
Corp., 124 F2d 822 (CA2 1942).
Since the decision in Schwinn, location

such
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restrictions have been sustained by
three Courts of Appeals, including
the decision below. Salco Corp. wv.
General Motors Corp., 517 F.2d 567
(CA10 1975); Kaiser v. General Motors
Corp., 396 F.Supp. 33 (ED Pa.1975),
affirmance order, 530 F.2d 964 (CA3
1976).

II

A

We turn first to Continental's contention that
Sylvania's restriction on retail locations is a
per se violation of s 1 of the Sherman Act
as interpreted in Schwinn. The restrictions
at issue in Schwinn were part of a three-
tier distribution system comprising, in addition
to Arnold, Schwinn & Co. (Schwinn), 22
intermediate distributors and a network of
franchised retailers. Each distributor had a
defined geographic area in which it had the
exclusive right to supply franchised retailers.
Sales to the public were made only through
franchised retailers, who were authorized to
sell Schwinn bicycles only from specified
locations. In support of this limitation, Schwinn
prohibited both distributors and retailers from
selling Schwinn bicycles to nonfranchised
retailers. At the retail level, therefore, Schwinn
was able to control the number of retailers of
*43 1its bicycles in any given area according to
its view of the needs of that market.

*%*2554 As of 1967 approximately 75%
of Schwinn's total sales were made under
the “Schwinn Plan.” Acting essentially as a
manufacturer's representative or sales agent, a

distributor participating in this plan forwarded
orders from retailers to the factory. Schwinn
then shipped the ordered bicycles directly to the
retailer, billed the retailer, bore the credit risk,
and paid the distributor a commission on the
sale. Under the Schwinn Plan, the distributor
never had title to or possession of the bicycles.
The remainder of the bicycles moved to the
retailers through the hands of the distributors.
For the most part, the distributors functioned
as traditional wholesalers with respect to these
sales, stocking an inventory of bicycles owned
by them to supply retailers with emergency and
“fill-in” requirements. A smaller part of the
bicycles that were physically distributed by the
distributors were covered by consignment and
agency arrangements that had been developed
to deal with particular problems of certain
distributors. Distributors acquired title only
to those bicycles that they purchased as
wholesalers; retailers, of course, acquired title
to all of the bicycles ordered by them.

In the District Court, the United States charged
a continuing conspiracy by Schwinn and
other alleged co-conspirators to fix prices,
allocate exclusive territories to distributors,
and confine Schwinn bicycles to franchised
retailers. Relying on United States v. Bausch
& Lomb Co., 321 U.S. 707, 64 S.Ct. 805, 88
L.Ed. 1024 (1944), the Government argued that
the nonprice restrictions were per se illegal as
part of a scheme for fixing the retail prices of
Schwinn bicycles. The District Court rejected
the price-fixing allegation because of a failure
of proof and held that Schwinn's limitation of
retail bicycle sales to franchised retailers was
permissible under s 1. The court found a s 1
violation, however, in “a conspiracy to divide
certain borderline or overlapping counties in
the territories served by four Midwestern *44
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cycle distributors.” 237 F.Supp. 323, 342 (ND
[11.1965). The court described the violation as a
“division of territory by agreement between the
distributors . . . horizontal in nature,” and held
that Schwinn's participation did not change that
basic characteristic. Ibid. The District Court
limited its injunction to apply only to the
territorial restrictions on the resale of bicycles
purchased by the distributors in their roles as
wholesalers. Ibid.

Schwinn came to this Court on appeal by
the United States from the District Court's
decision. Abandoning its per se theories, the
Government argued that Schwinn's prohibition
against distributors' and retailers' selling
Schwinn bicycles to nonfranchised retailers
was unreasonable under s 1 and that the District
Court's injunction against exclusive distributor
territories should extend to all such restrictions
regardless of the form of the transaction. The
Government did not challenge the District
Court's decision on price fixing, and Schwinn
did not challenge the decision on exclusive
distributor territories.

The Court acknowledged the Government's
abandonment of its per se theories and stated
that the resolution of the case would require an
examination of “the specifics of the challenged
practices and their impact upon the marketplace
in order to make a judgment as to whether the
restraint is or is not ‘reasonable’ in the special
sense in which s 1 of the Sherman Act must
be read for purposes of this type of inquiry.”
388 U.S., at 374, 87 S.Ct., at 1863. Despite this
description of its task, the Court proceeded to
articulate the following “bright line” per se rule
of illegality for vertical restrictions: “Under
the Sherman Act, it is unreasonable without
more for a manufacturer to seek to restrict and

confine areas or persons with whom an article
may be traded after the manufacturer has parted
with dominion over it.” Id., at 379, 87 S.Ct.,
at 1865. But the Court expressly stated that the
rule of reason governs when “the manufacturer
retains title, dominion, and risk with *45
respect to the product and the position and
function of the dealer in question are, in fact,
indistinguishable from **2555 those of an
agent or salesman of the manufacturer.” Id., at
380, 87 S.Ct., at 1866.

Application of these principles to the facts of
Schwinn produced sharply contrasting results
depending upon the role played by the
distributor in the distribution system. With
respect to that portion of Schwinn's sales
for which the distributors acted as ordinary
wholesalers, buying and reselling Schwinn
bicycles, the Court held that the territorial
and customer restrictions challenged by the
Government were per se illegal. But, with
respect to that larger portion of Schwinn's sales
in which the distributors functioned under the
Schwinn Plan and under the less common
consignment and agency arrangements, the
Court held that the same restrictions should
be judged under the rule of reason. The only
retail restriction challenged by the Government
prevented franchised retailers from supplying
nonfranchised retailers. Id., at 377, 87 S.Ct.,
at 1864. The Court apparently perceived no
material distinction between the restrictions on
distributors and retailers, for it held:

“The principle is, of course, equally applicable
to sales to retailers, and the decree should
similarly enjoin the making of any sales to
retailers upon any condition, agreement or
understanding limiting the retailer's freedom
as to where and to whom it will resell the
products.” Id., at 378, 87 S.Ct., at 1865.
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Applying the rule of reason to the restrictions
that were not imposed in conjunction with the
sale of bicycles, the Court had little difficulty
finding them all reasonable in light of the
competitive situation in “the product market as
a whole.” Id., at 382, 87 S.Ct., at 1867.

B

In the present case, it is undisputed that title
to the television sets passed from Sylvania to
Continental. Thus, the Schwinn per se rule
applies unless Sylvania's restriction on *46
locations falls outside Schwinn's prohibition
against a manufacturer's attempting to restrict a
“retailer's freedom as to where and to whom it
will resell the products.” 1d., at 378, 87 S.Ct.,
at 1865. As the Court of Appeals conceded, the
language of Schwinn is clearly broad enough
to apply to the present case. Unlike the Court
of Appeals, however, we are unable to find
a principled basis for distinguishing Schwinn
from the case now before us.

Both Schwinn and Sylvania sought to reduce
but not to eliminate competition among their
respective retailers through the adoption of a
franchise system. Although it was not one of
the issues addressed by the District Court or
presented on appeal by the Government, the
Schwinn franchise plan included a location
restriction similar to the one challenged
here. These restrictions allowed Schwinn and
Sylvania to regulate the amount of competition
among their retailers by preventing a franchisee
from selling franchised products from outlets
other than the one covered by the franchise
agreement. To exactly the same end, the

Schwinn franchise plan included a companion
restriction, apparently not found in the Sylvania
plan, that prohibited franchised retailers from
selling Schwinn products to nonfranchised
retailers. In Schwinn the Court expressly held
that this restriction was impermissible under
the broad principle stated there. In intent
and competitive impact, the retail-customer
restriction n Schwinn is indistinguishable from
the location restriction in the present case. In
both cases the restrictions limited the freedom
of the retailer to dispose of the purchased
products as he desired. The fact that one
restriction was addressed to territory and the
other to customers is irrelevant to functional

anti-trust analysis, and indeed, to the language

and broad thrust of the opinion in Schwinn. 12

*%2556 As Mr. Chief Justice Hughes stated in
*47 Appalachian Coals, Inc. v. United States,
288 U.S. 344,360, 377,53 S.Ct. 471, 474, 480,
77 L.Ed. 825 (1933): “Realities must dominate
the judgment. . . . The Anti-Trust Act aims at
substance.”

12 The distinctions drawn by the Court

of Appeals and endorsed in Mr.
Justice White's separate opinion have
no basis in Schwinn. The intrabrand
competitive impact of the restrictions at
issue in Schwinn ranged from complete
elimination to mere reduction; yet,
the Court did not even hint at any
distinction on this ground. Similarly,
there is no suggestion that the per se
rule was applied because of Schwinn's
prominent position in its industry.
That position was the same whether
the bicycles were sold or consigned,
but the Court's analysis was quite
different. In light of Mr. Justice White's
emphasis on the ‘“superior consumer
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acceptance” enjoyed by the Schwinn
brand name, post, at 2565, we note
that the Court rejected precisely that
premise in Schwinn. Applying the rule
of reason to the restrictions imposed
in nonsale transactions, the Court
stressed that there was “no showing
that (competitive bicycles were) not in
all respects reasonably interchangeable
as articles of competitive commerce
with the Schwinn product” and that
it did “not regard Schwinn's claim of
product excellence as establishing the
contrary.” 388 U.S., at 381, and n. 7, 87
S.Ct., at 1867. Although Schwinn did
hint at preferential treatment for new
entrants and failing firms, the District
Court below did not even submit
Sylvania's claim that it was failing
to the jury. Accordingly, Mr. Justice
White's position appears to reflect an
extension of Schwinn in this regard.
Having crossed the “failing firm” line,
Mr. Justice White attempts neither to
draw a new one nor to explain why one
should be drawn at all.

III

Sylvania argues that if Schwinn cannot
be distinguished, it should be reconsidered.
Although Schwinn is supported by the principle
of stare decisis, Illinois Brick Co. v. Illinois,
431 U.S. 720, 736, 97 S.Ct. 2061, 2070, 52
L.Ed.2d 707 (1977), we are convinced that the
need for clarification of the law in this area
justifies reconsideration. Schwinn itself was
an abrupt and largely unexplained departure
from White Motor Co. v. United States, 372
U.S. 253, 83 S.Ct. 696, 9 L.Ed.2d 738 (1963),

where only four years earlier the Court had
refused to endorse a per se rule for vertical
restrictions. Since its announcement, Schwinn
has been the subject of continuing controversy
and confusion, both in the scholarly journals
and in the federal courts. The great weight of

scholarly opinion *48 has been critical of the

decision, 13 and a number of the federal courts

confronted with analogous vertical restrictions

have sought to limit its reach. 14 %2557 In
our view, the experience of the *49 past 10
years should be brought to bear on this subject
of considerable commercial importance.

13 A former Assistant Attorney General

in charge of the Antitrust Division has
described Schwinn as “an exercise in
barren formalism” that is “artificial
and unresponsive to the competitive
needs of the real world.” Baker,
Vertical Restraints in Times of
Change: From White to Schwinn
to Where?, 44 Antitrust L.J. 537
(1975). See, e. g., Handler, The
Twentieth Annual Antitrust Review
1967, 53 Va.L.Rev. 1667 (1967);
McLaren, Territorial and Customer
Restrictions, Consignments, Suggested
Retail Prices and Refusals to Deal,
37 Antitrust L.J. 137 (1968); Pollock,
Alternative Distribution Methods After
Schwinn, 63 Nw.U.L.Rev. 595 (1968);
Posner, Antitrust Policy and the
Supreme Court: An Analysis of
the Restricted Distribution, Horizontal
Merger and Potential Competition
Decisions, 75 Colum.L.Rev. 282
(1975); Robinson, Recent Antitrust
Developments: 1974, 75 Colum.L.Rev.
243 (1975); Note, Vertical Territorial
and Customer Restrictions in the
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14

Franchising Industry, 10 Colum.J.L.
& Soc.Prob. 497 (1974); Note,
Territorial and Customer Restrictions:
A Trend Toward a Broader Rule
of Reason?, 40 Geo.Wash.L.Rev. 123
(1971); Note, Territorial Restrictions
and Per Se Rules A Re-evaluation
of the Schwinn and Sealy Doctrines,
70 Mich.L.Rev. 616 (1972). But
see Louis, Vertical Distributional
Restraints Under Schwinn and
Sylvania : An Argument for the
Continuing Use of a Partial Per Se
Approach, 75 Mich.L.Rev. 275 (1976);
Zimmerman, Distribution Restrictions
After Sealy and Schwinn, 12 Antitrust
Bull. 1181 (1967). For a more inclusive
list of articles and comments, see 537
F.2d, at 988 n. 13.

Indeed, as one commentator has
observed, many courts “have struggled
to distinguish or limit Schwinn in ways
that are a tribute to judicial ingenuity.”
Robinson, supra, n. 13, at 272. Thus,
the statement in Schwinn at post-sale
vertical restrictions as to customers or
territories are ‘“‘unreasonable without
more,” 388 U.S., at 379, 87 S.Ct.,
at 1865, has been interpreted to
allow an exception to the per se
rule where the manufacturer proves
“more” by showing that the restraints
will protect consumers against injury
and the manufacturer against product
liability claims. See, e. g., Tripoli Co.
v. Wella Corp., 425 F.2d 932, 936-938
(CA3 1970) (en banc). Similarly, the
statement that Schwinn's enforcement
of its restrictions had been “ ‘firm
and resolute,” ” 388 U.S., at 372,

87 S.Ct., at 1862, has been relied
upon to distinguish cases lacking that
element. See, e. g., Janel Sales Corp.
v. Lanvin Parfums, Inc., 396 F.2d
398, 406 (CA2 1968). Other factual
distinctions have been drawn to justify
upholding territorial restrictions that
would seem to fall within the scope
of the Schwinn per se rule. See,
e. g., Carter-Wallace, Inc. v. United
States, 449 F.2d 1374, 1379-1380, 196
Ct.ClL. 35, 44-46 (1971) (per se rule
inapplicable when purchaser can avoid
restraints by electing to buy product
at higher price); Colorado Pump &
Supply Co. v. Febco, Inc., 472 F.2d
637 (CA10 1973) (apparent territorial
restriction characterized as primary
responsibility clause). One Court of
Appeals has expressly urged us to
consider the need in this area for
greater flexibility. Adolph Coors Co.
v. FTC, 497 F.2d 1178, 1187 (CA10
1974). The decision in Schwinn and
the developments in the lower courts
have been exhaustively surveyed in
ABA Antitrust Section, Monograph
No. 2, Vertical Restrictions Limiting
Intrabrand Competition (1977) (ABA
Monograph No. 2).

(1-3) The traditional framework of analysis
under s 1 of the Sherman Act is familiar and
does not require extended discussion. Section 1
prohibits “(e) very contract, combination. . ., or
conspiracy, in restraint of trade or commerce.”
Since the early years of this century a judicial
gloss on this statutory language has established
the “rule of reason” as the prevailing standard
of analysis. Standard Oil Co. v. United States,
221 U.S. 1, 31 S.Ct. 502, 55 L.Ed. 619 (1911).
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Under this rule, the factfinder weighs all of the
circumstances of a case in deciding whether
a restrictive practice should be prohibited
as imposing an unreasonable restraint on

competition. 15 Per se rules of illegality *50
are appropriate only when they relate to
conduct that is manifestly anticompetitive. As
the Court explained in Northern Pac. R. Co.
v. United States, 356 U.S. 1, 5, 78 S.Ct.
514, 518, 2 L.Ed.2d 545 (1958), “there are
certain agreements or practices which because
of their pernicious effect on competition and
lack of any redeeming virtue are conclusively
presumed to be unreasonable and therefore
illegal without elaborate inquiry as to the

precise harm they have caused or the business

. 1
excuse for their use.” '°

15 One of the most frequently cited

statements of the rule of reason is that
of Mr. Justice Brandeis in Chicago
Board of Trade v. United States, 246
U.S. 231, 238, 38 S.Ct. 242, 244, 62
L.Ed. 683 (1918):

“The true test of legality is whether
the restraint imposed is such as
merely regulates and perhaps thereby
promotes competition or whether it
1S such as may suppress or even
destroy competition. To determine that
question the court must ordinarily
consider the facts peculiar to the
business to which the restraint is
applied; its condition before and after
the restraint was imposed; the nature
of the restraint and its effect, actual or
probable. The history of the restraint,
the evil believed to exist, the reason
for adopting the particular remedy, the
purpose or end sought to be attained,

16

are all relevant facts. This is not
because a good intention will save an
otherwise objectionable regulation or
the reverse; but because knowledge of
intent may help the court to interpret
facts and to predict consequences.”

Per se rules thus require the
Court to make broad generalizations
about the social utility of particular
commercial practices. The probability
that anticompetitive consequences will
result from a practice and the
severity of those consequences must
be balanced against its pro-competitive
consequences. Cases that do not fit
the generalization may arise, but a
per se rule reflects the judgment
that such cases are not sufficiently
common or important to justify the
time and expense necessary to identify
them. Once established, per se rules
tend to provide guidance to the
business community and to minimize
the burdens on litigants and the judicial
system of the more complex rule-
of-reason trials, see Northern Pac.
R. Co. v. United States, 356 U.S.,
at 5, 78 S.Ct.,, at 518; United
States v. Topco Associates, Inc., 405
U.S. 596, 609-610, 92 S.Ct. 1126,
1134, 31 L.Ed.2d 515 (1972), but
those advantages are not sufficient in
themselves to justify the creation of per
se rules. If it were otherwise, all of
antitrust law would be reduced to per
se rules, thus introducing an unintended
and undesirable rigidity in the law.


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958121422&pubNum=708&originatingDoc=Ice9ca4aa9c9611d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_518&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_518
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958121422&pubNum=708&originatingDoc=Ice9ca4aa9c9611d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_518&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_518
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958121422&pubNum=708&originatingDoc=Ice9ca4aa9c9611d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_518&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_518
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1918100403&pubNum=708&originatingDoc=Ice9ca4aa9c9611d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_244&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_244
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1918100403&pubNum=708&originatingDoc=Ice9ca4aa9c9611d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_244&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_244
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1918100403&pubNum=708&originatingDoc=Ice9ca4aa9c9611d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_244&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_244
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1918100403&pubNum=708&originatingDoc=Ice9ca4aa9c9611d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_244&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_244
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958121422&pubNum=708&originatingDoc=Ice9ca4aa9c9611d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_518&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_518
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958121422&pubNum=708&originatingDoc=Ice9ca4aa9c9611d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_518&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_518
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958121422&pubNum=708&originatingDoc=Ice9ca4aa9c9611d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_518&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_518
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127097&pubNum=708&originatingDoc=Ice9ca4aa9c9611d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_1134&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1134
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127097&pubNum=708&originatingDoc=Ice9ca4aa9c9611d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_1134&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1134
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127097&pubNum=708&originatingDoc=Ice9ca4aa9c9611d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_1134&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1134
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127097&pubNum=708&originatingDoc=Ice9ca4aa9c9611d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_1134&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1134

Continental T. V., Inc. v. GTE Sylvania Inc., 433 U.S. 36 (1977)

97 S.Ct. 2549, 53 L.Ed.2d 568, 1977-1 Trade Cases P 61,488

In essence, the issue before us is whether
Schwinn ‘s per se rule can be justified under the
demanding standards of Northern Pac. R. Co.
The Court's refusal to endorse a per se rule in
White Motor Co. was based on its uncertainty
as to whether vertical restrictions satisfied
those standards. Addressing this question for
the first time, the Court stated:

“We need to know more than we do about
the actual impact of these arrangements on
competition to decide whether they have such
a ‘pernicious effect on **2558 competition
and lack . . . any redeeming virtue’ (Northern
Pac. R. Co. v. United States, supra, 356 U.S. p.
5, 78 S.Ct. 514) and therefore should *51 be
classified as per se violations of the Sherman
Act.” 372 U.S., at 263, 83 S.Ct., at 702.

Only four years later the Court in Schwinn
announced its sweeping per se rule without
even a reference to Northern Pac. R. Co. and
with no explanation of its sudden change in

position. 17 We turn now to consider Schwinn
in light of Northern Pac. R. Co.

17 After White Motor Co., the Courts
of Appeals continued to evaluate
territorial restrictions according to the
rule of reason. Sandura Co. v. FTC,
339 F.2d 847 (CA6 1964); Snap-On
Tools Corp. v. FTC, 321 F.2d 825 (CA7
1963). For an exposition of the history
of the antitrust analysis of vertical
restrictions before Schwinn, see ABA
Monograph No. 2, pp. 6-8.

The market impact of vertical restrictions 18

is complex because of their potential
for a simultaneous reduction of intrabrand

competition and stimulation of interbrand

competition. *52 19 Significantly, the Court
in Schwinn did not distinguish among
the challenged restrictions on the basis
of their individual potential for intrabrand
harm or interbrand benefit. Restrictions that
completely eliminated intrabrand competition
among Schwinn distributors were analyzed no
differently from those that merely moderated
intrabrand competition among retailers. The
pivotal factor was the passage of title: All
restrictions were held to be per se illegal where
title had passed, and all were evaluated and
sustained under the rule of reason where it had
not. The location restriction at issue here would
be subject to the same pattern of analysis under
Schwinn.

18 . .
As in Schwinn, we are concerned here

only with nonprice vertical restrictions.
The per se illegality of price restrictions
has been established firmly for
many years and involves significantly
different questions of analysis and
policy. As Mr. Justice White notes,
post, at 2568, some commentators
have argued that the manufacturer's
motivation for imposing vertical price
restrictions may be the same as
for nonprice restrictions. There are,
however, significant differences that
could easily justify different treatment.
In his concurring opinion in White
Motor Co. v. United States, Mr.
Justice Brennan noted that, unlike
nonprice restrictions, ‘“(r)esale price
maintenance is not only designed to,
but almost invariably does in fact,
reduce price competition not only
among sellers of the affected product,
but quite as much between that product
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and competing brands.” 372 U.S.,
at 268, 83 S.Ct., at 704. Professor
Posner also recognized that “industry-
wide resale price maintenance might
facilitate cartelizing.” Posner, supra,
n. 13, at 294 (footnote omitted);
see R. Posner, Antitrust: Cases,
Economic Notes and Other Materials
134 (1974); E. Gellhorn, Antitrust
Law and Economics 252 (1976); Note,
10 Colum.J.L. & Soc.Prob., supra,
n. 13, at 498 n. 12. Furthermore,
Congress recently has expressed its
approval of a per se analysis of
vertical price restrictions by repealing
those provisions of the Miller-Tydings
and McGuire Acts allowing fair trade
pricing at the option of the individual
States. Consumer Goods Pricing Act of
1975, 89 Stat. 801, amending 15 U.S.C.
ss 1, 45(a). No similar expression of
congressional intent exists for nonprice
restrictions.

Interbrand  competition is  the
competition among the manufacturers
of the same generic product television
sets in this case and is the primary
concern of antitrust law. The extreme
example of a deficiency of interbrand
competition  is where
there is only one manufacturer. In
contrast, intrabrand competition is the
competition between the distributors
wholesale or retail of the product of a
particular manufacturer.

The degree of intrabrand competition
is wholly independent of the level
of interbrand competition confronting
the manufacturer. Thus, there may be
fierce intrabrand competition among

monopoly,

the distributors of a product produced
by a monopolist and no intrabrand
competition among the distributors of
a product produced by a firm in a
highly competitive industry. But when
interbrand competition exists, as it
does among television manufacturers,
it provides a significant check on
the exploitation of intrabrand market
power because of the ability of
consumers to substitute a different
brand of the same product.

It appears that this distinction between sale
and nonsale transactions resulted from the
Court's effort to accommodate the perceived
intrabrand harm and interbrand benefit of
vertical restrictions. The per se rule for sale
transactions reflected the view that vertical
restrictions are ‘“so obviously destructive”

**%2559 of intrabrand competition 20 that their
use would “open the door to exclusivity of
outlets and limitation of territory *53 further
than prudence permits.” 388 U.S., at 379-380,

87 S.Ct, at 1865-1866.2' Conversely, the
continued adherence to the traditional rule
of reason for nonsale transactions reflected
the view that the restrictions have too
great a potential for the promotion of
interbrand competition to justify complete

prohibition. 22 %54 The Court's opinion
provides no analytical support for these
contrasting positions. Nor is there even an
assertion in the opinion that the competitive
impact of vertical restrictions is significantly
affected by the form of the transaction. Non-
sale transactions appear to be excluded from
the per se rule, not because of a greater danger
of intrabrand harm or a greater promise of
interbrand benefit, but rather because of the
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Court's unexplained belief that a complete per

se prohibition would be too “inflexibl(e).” Id.,

at 379, 87 S.Ct., at 1865.

20

21

The Court did not specifically refer
to intrabrand competition, but this
meaning is clear from the context.

The Court also stated that to impose
vertical restrictions in sale transactions
would “violate the ancient rule against
restraints on alienation.” 388 U.S.,
at 380, 87 S.Ct, at 1866. The
isolated reference has provoked sharp
criticism from virtually all of the
commentators on the decision, most
of whom have regarded the Court's
apparent reliance on the “ancient rule”
as both a misreading of legal history
and a perversion of antitrust analysis.
See, e. g., Handler, supra, n. 13, at
1684-1686; Posner, supra, n. 13, at
295-296; Robinson, supra, n. 13, at
270-271; but see Louis, supra, n. 13
at 276 n. 6. We quite agree with Mr.
Justice Stewart's dissenting comment
in Schwinn that “the state of the
common law 400 or even 100 years
ago is irrelevant to the issue before us:
the effect of the antitrust laws upon
vertical distributional restraints in the
American economy today.” 388 U.S., at
392, 87 S.Ct., at 1872.

We are similarly unable to accept Judge
Browning's interpretation of Schwinn.
In this dissent below he argued that
the decision reflects the view that
the Sherman Act was intended to
prohibit restrictions on the autonomy of
independent businessmen even though
they have no impact on “price, quality,

22

and quantity of goods and services,”
537 F2d, at 1019. This view 1is
certainly not explicit in Schwinn,
which purports to be based on an
examination of the “impact (of the
restrictions) upon the marketplace.”
388 U.S., at 374, 87 S.Ct., at 1863.
Competitive economies have social
and political as well as economic
advantages, see e. g., Northern Pac. R.
Co. v. United States, 356 U.S., at 4,
78 S.Ct., at 517, but an antitrust policy
divorced from market considerations
would lack any objective benchmarks.
As Mr. Justice Brandeis reminded us:
“Every agreement concerning trade,
every regulation of trade, restrains.
To bind, to restrain, is of their
very essence.” Chicago Board of
Trade v. United States, 246 U.S.,
at 238, 38 S.Ct., at 244. Although
Mr. Justice White's opinion endorses
Judge Browning's interpretation, post,
at 2566-2567, it purports to distinguish
Schwinn on grounds inconsistent with
that interpretation, post, at 2569.

In that regard, the Court specifically
stated that a more complete prohibition
“might smaller
enterprises resorting to reasonable
methods of meeting the competition of
giants and of merchandising through
independent dealers.” 388 U.S., at 380,
87 S.Ct., at 1866. The Court also
broadly hinted that it would recognize
additional exceptions to the per se
rule for new entrants in an industry
and for failing firms, both of which
were mentioned in White Motor as
candidates for such exceptions. 388

severely hamper
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U.S., at 374, 87 S.Ct, at 1863.
The Court might have limited the
exceptions to the per se rule to
these situations, which present the
strongest arguments for the sacrifice of
intrabrand competition for interbrand
competition. Significantly, it chose
instead to create the more extensive
exception for nonsale transactions
which is available to all businesses,
regardless of their size, financial health,
or market share. This broader exception
demonstrates even more clearly the
Court's awareness of the “redeeming
virtues” of vertical restrictions.

*%*2560 Vertical restrictions reduce intrabrand

competition by limiting the number of sellers
of a particular product competing for the
business of a given group of buyers. Location
restrictions have this effect because of practical
constraints on the effective marketing area of
retail outlets. Although intrabrand competition
may be reduced, the ability of retailers to
exploit the resulting market may be limited
both by the ability of consumers to travel
to other franchised locations and, perhaps
more importantly, to purchase the competing
products of other manufacturers. None of these
key variables, however, is affected by the form
of the transaction by which a manufacturer
conveys his products to the retailers.

Vertical restrictions promote interbrand
competition by allowing the manufacturer to
achieve certain efficiencies in the distribution
of his products. These “redeeming virtues”
are implicit in every decision sustaining
vertical restrictions under the rule of
reason. Economists have identified a number

*55
can use

in  which manufacturers
restrictions to compete
more effectively against other manufacturers.
See, e. g., Preston, Restrictive Distribution
Arrangements: Economic Analysis and Public
Policy Standards, 30 Law & Contemp.Prob.

506, 511 (1965).>* For
manufacturers and manufacturers entering new
markets can use the restrictions in order to
induce competent and aggressive retailers to
make the kind of investment of capital and
labor that is often required in the distribution of
products unknown to the consumer. Established
manufacturers can use them to induce retailers
to engage in promotional activities or to
provide service and repair facilities necessary
to the efficient marketing of their products.
Service and repair are vital for many products,
such as automobiles and major household
appliances. The availability and quality of such
services affect a manufacturer's goodwill and
the competitiveness of his product. Because
of market imperfections such as the so-called
“free rider” effect, these services might not be
provided by retailers in a purely competitive
situation, despite the fact that each retailer's
benefit would be greater if all provided the
services than if none did. Posner, supra, n. 13,
at 285; cf. P. Samuelson, Economics 506-507
(10th ed. 1976).

23

of ways
such

example, new

Marketing efficiency is not the only
legitimate reason for a manufacturer's
desire to exert control over the
manner in which his products
are sold and serviced. As a
result of statutory and common-
law developments, society increasingly
demands that manufacturers assume
direct responsibility for the safety
and quality of their products. For
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example, at the federal level, apart
from more specialized requirements,
manufacturers of consumer products
have safety responsibilities under
the Consumer Product Safety Act,
15 US.C. s 2051 et seq. (1970
ed., Supp. V), obligations
for warranties under the Consumer
Product Warranties Act, 15 U.S.C. s
2301 et seq. (1970 ed., Supp. V).
Similar obligations are imposed by
state law. See, e. g., Cal.Civ.Code
Ann. s 1790 et seq. (West 1973). The
legitimacy of these concerns has been
recognized in cases involving vertical
restrictions. See, e. g., Tripoli Co. v.
Wella Corp., 425 F.2d 932 (CA3 1970).

and

*56 Economists also have argued that
manufacturers have an economic interest in
maintaining as much intrabrand competition
as is consistent with the efficient distribution
of their products. Bork, The Rule of Reason
and the Per Se Concept: Price Fixing and the

Market Division (II), 75 Yale L.J. 373, 403

(1966); Posner, supra, n. 13, at 283, 287-288. %
Although the view that the manufacturer's
interest necessarily corresponds with that of
the public is not universally shared, even the
leading critic of vertical restrictions concedes
that Schwinn ‘s distinction between sale and
nonsale transactions is essentially unrelated
to any relevant economic impact. Comanor,
Vertical Territorial and Customer Restrictions:
White Motor and Its Aftermath, 81 Harv.L.Rev.

1419, 1422 (1968).% Indeed, to the extent
that the form of the transaction is related
**2561 to interbrand benefits, the Court's
distinction is inconsistent with its articulated
concern for the ability of smaller firms to

compete effectively with larger ones. Capital
requirements and administrative expenses may
prevent smaller firms from using the exception
for nonsale transactions. See, e. g., Baker,
supra, n. 13, at 538; Phillips, Schwinn Rules
and the “New Economics” of Vertical *57
Relation, 44 Antitrust L.J. 573, 576 (1975);

Pollock, supra, n. 13, at 610. 26

24 “Generally a manufacturer would

prefer the lowest retail price possible,
once its price to dealers has been
set, because a lower retail price
means increased sales and higher
manufacturer revenues.” Note, 88
Harv.L.Rev. 636, 641 (1975). In this
context, a manufacturer is likely to
view the difference between the price
at which it sells to its retailers and their
price to the consumer as his “cost of
distribution,” which it would prefer to
minimize. Posner, supra, n. 13, at 283.

25 Professor Comanor argues that the

promotional activities encouraged
by wvertical restrictions result in
product differentiation and, therefore,
a decrease in interbrand competition.
This flawed by its
necessary assumption that a large part
of the promotional efforts resulting
from
convey socially desirable information
about product availability, price,
quality, and services. Nor is it clear
that a per se rule would result in
anything more than a shift to less
efficient methods of obtaining the same
promotional effects.

argument is

vertical restrictions will not
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26 We also note that per se rules in this

area may work to the ultimate detriment
of the small businessmen who operate
as franchisees. To the extent that a per
se rule prevents a firm from using the
franchise system to achieve efficiencies
that it perceives as important to its
successful operation, the rule creates
an incentive for vertical integration
into the distribution system, thereby
eliminating to that extent the role of
independent businessmen. See, e. g.,
Keck, The Schwinn Case, 23 Bus.Law.
669 (1968); Pollock, supra, n. 13, at
608-610.

(4) We conclude that the distinction drawn in
Schwinn between sale and nonsale transactions
is not sufficient to justify the application of a
per se rule in one situation and a rule of reason
in the other. The question remains whether
the per se rule stated in Schwinn should
be expanded to include non-sale transactions
or abandoned in favor of a return to the
rule of reason. We have found no persuasive
support for expanding the per se rule. As
noted above, the Schwinn Court recognized
the undesirability of “prohibit(ing) all vertical
restrictions of territory and all franchising . . ..”

388 U.S., at 379-380, 87 S.Ct., at 1866.27 And
even Continental does not urge us to hold that
all such restrictions are per se illegal.

27 Continental's contention that balancing

intrabrand and interbrand competitive
effects of vertical restrictions is not a
“proper part of the judicial function,”
Brief for Petitioners 52, is refuted by
Schwinn itself. United States v. Topco
Associates, Inc., 405 U.S., at 608, 92

S.Ct., at 1134, is not to the contrary,
for it involved a horizontal restriction
among ostensible competitors.

(5, 6) We revert to the standard articulated
in Northern Pac. R. Co., and reiterated in
White Motor, for determining whether vertical
restrictions must be “conclusively presumed to
be unreasonable and therefore illegal without
elaborate inquiry as to the precise harm
they have caused or the business excuse
for their use.” 356 U.S., at 5, 78 S.Ct., at
518. Such restrictions, in varying forms, are
widely used in our free market economy. As
indicated above, there is substantial scholarly
and judicial authority *58 supporting their
economic utility. There is relatively little

authority to the contrary. 28 Certainly, there has
been no showing in this case, either generally
or with respect to Sylvania's agreements, that
vertical restrictions have or are likely to
have a “pernicious effect on competition” or
that they “lack . . . any redeeming virtue.”

Ibid. % Accordingly, we conclude **2562 that
the per se rule stated in Schwinn must be

overruled. > In so holding we do not foreclose
the possibility that particular applications
of vertical restrictions might justify per se
prohibition under Northern Pac. R. Co. But we
do make clear that departure from the rule-
of-reason standard *59 must be based upon
demonstrable economic effect rather than as in
Schwinn upon formalistic line drawing.

28 There may be occasional problems

in differentiating vertical restrictions
from horizontal restrictions originating
in agreements among the retailers.
There is no doubt that restrictions in
the latter category would be illegal per
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se, see, €. g., United States v. General
Motors Corp., 384 U.S. 127, 86 S.Ct.
1321, 16 L.Ed.2d 415 (1966); United
States v. Topco Associates, Inc., supra,
but we do not regard the problems of
proof as sufficiently great to justify a
per se rule.

29 location

The restriction used by
Sylvania was neither the least nor the
most restrictive provision that it could
have used. See ABA Monograph No.
2, pp- 20-25. But we agree with the
implicit judgment in Schwinn that a
per se rule based on the nature of the
restriction is, in general, undesirable.
Although distinctions can be drawn
among the frequently used restrictions,
we are inclined to view them as
differences of degree and form. See
Robinson, supra, n. 13, at 279-280;
Averill, Sealy, Schwinn and Sherman
One: An Analysis and Prognosis, 15
N.Y.L.F. 39, 65 (1969). We are unable
to perceive significant social gain from
channeling transactions into one form
or another. Finally, we agree with the
Court in Schwinn that the advantages
of vertical restrictions should not be
limited to the categories of new
entrants and failing firms. Sylvania was
faltering, if not failing, and we think it
would be unduly artificial to deny it the
use of valuable competitive tools.

30 The importance of stare decisis is,

of course, unquestioned, but as Mr.
Justice Frankfurter stated in Helvering
v. Hallock, 309 U.S. 106, 119,
60 S.Ct. 444, 451, 84 L.Ed. 604
(1940), “stare decisis is a principle of

policy and not a mechanical formula
of adherence to the latest decision,
however recent and questionable, when
such adherence involves collision with
a prior doctrine more embracing in
its scope, intrinsically sounder, and
verified by experience.”

(7) In sum, we conclude that the appropriate
decision is to return to the rule of reason that
governed vertical restrictions prior to Schwinn.
When anticompetitive effects are shown to
result from particular vertical restrictions they
can be adequately policed under the rule
of reason, the standard traditionally applied
for the majority of anticompetitive practices
challenged under s 1 of the Act. Accordingly,
the decision of the Court of Appeals is

Affirmed.

Mr. Justice REHNQUIST took no part in the
consideration or decision of this case.

Mr. Justice WHITE,
judgment.

concurring in the

Although I agree with the majority that the
location clause at issue in this case is not a
per se violation of the Sherman Act and should
be judged under the rule of reason, I cannot
agree that this result requires the overruling
of United States v. Arnold, Schwinn & Co.,
388 U.S. 365, 87 S.Ct. 1856, 18 L.Ed.2d 1249
(1967). In my view this case is distinguishable
from Schwinn because there is less potential
for restraint of intrabrand competition and
more potential for stimulating interbrand
competition. As to intrabrand competition,
Sylvania, unlike Schwinn, did not restrict the
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customers to whom or the territories where
its purchasers could sell. As to interbrand
competition, Sylvania, unlike Schwinn, had an
insignificant market share at the time it adopted
its challenged distribution practice and enjoyed
no consumer preference that would allow its
retailers to charge a premium over other brands.
In two short paragraphs, the majority disposes
of the view, adopted after careful analysis by
the Ninth Circuit en banc below, that these
differences provide a “principled basis for
distinguishing Schwinn,” ante, at 2556, despite
holdings by three Courts of Appeals and the
District Court on remand in Schwinn that *60
the per se rule established in that case does not
apply to location clauses such as Sylvania's.
To reach out to overrule one of this Court's
recent interpretations of the Sherman Act, after
such a cursory examination of the necessity for
doing so, is surely an affront to the principle
that considerations of stare decisis are to be
given particularly strong weight in the area
of statutory construction. Illinois Brick Co.
v. Illinois, 431 U.S. 720, 736-737, 97 S.Ct.
2061, 2070, 52 L.Ed.2d 707 (1977); Runyon
v. McCrary, 427 U.S. 160, 175, 96 S.Ct. 2586,
2596, 49 L.Ed.2d 415 (1976); Edelman v.
Jordan, 415 U.S. 651, 671,94 S.Ct. 1347, 1359,
39 L.Ed.2d 662 (1974).

One element of the system of interrelated
vertical restraints invalidated in Schwinn
was a retail-customer restriction prohibiting
franchised retailers from selling Schwinn
products to nonfranchised retailers. The Court
rests its inability to distinguish Schwinn
entirely on this retail-customer restriction,
finding it “(i)n intent and competitive **2563
impact . . . indistinguishable from the location
restriction in the present case,” because “(i)n
both cases the restrictions limited the freedom

of the retailer to dispose of the purchased
products as he desired.” Ante, at 2556. The
customer restriction may well have, however,
a very different “intent and competitive
impact” than the location restriction: It prevents
discount stores from getting the manufacturer's
product and thus prevents intrabrand price
competition. Suppose, for example, that
interbrand competition is sufficiently weak that
the franchised retailers are able to charge a price
substantially above wholesale. Under a location
restriction, these franchisers are free to sell to
discount stores seeking to exploit the potential
for sales at prices below the prevailing retail
level. One of the franchised retailers may be
tempted to lower its price and act in effect as
a wholesaler for the discount house in order to
share in the profits to be had from lowering

prices and expanding volume. 1

I The retailers
be prevented from engaging in
discounting themselves if, under the
Colgate doctrine, see infra, at 2567, the
manufacturer could lawfully terminate
dealers who did not adhere to his
suggested retail price.

franchised would

*61 Under a retail-customer restriction, on the
other hand, the franchised dealers cannot sell
to discounters, who are cut off altogether from
the manufacturer's product and the opportunity
for intrabrand price competition. This was
precisely the theory on which the Government
successfully challenged Schwinn's customer
restrictions in this Court. The District Court in
that case found that “(e)ach one of (Schwinn's
franchised retailers) knows also that he is not
a wholesaler and that he cannot sell as a
wholesaler or act as an agent for some other
unfranchised dealer, such as a discount house
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retailer who has not been franchised as a
dealer by Schwinn.” 237 F.Supp. 323, 333 (ND
[11.1965). The Government argued on appeal,
with extensive citations to the record, that the
effect of this restriction was “to keep Schwinn
products out of the hands of discount houses
and other price cutters so as to discourage price

competition in retailing . . ..” Brief for United
States, O.T. 1966, No. 25, p. 26. See id., at
29-37.°

2

Given the Government's emphasis on
the inhibiting effect of the Schwinn
restrictions on discounting activities,
the Court may well have been referring
to this effect when it condemned the
restrictions as “obviously destructive
of competition.” 388 U.S., at 379,
87 S.Ct.,, at 1865. But the Court
was also heavily influenced by its
concern for the freedom of dealers to
control the disposition of products they
purchased from Schwinn. See infra, at
2566-2568. In any event, the record
in Schwinn illustrates the potentially
greater threat to intrabrand competition
posed by customer as opposed to
location restrictions.

It is true that, as the majority states, Sylvania's
location restriction inhibited to some degree
“the freedom of the retailer to dispose of
the purchased products” by requiring the
retailer to sell from one particular place
of business. But the retailer is still free
to sell to any type of customer including
discounters and other unfranchised dealers
from any area. I think this freedom implies
a significant difference for the effect of a
location clause on intrabrand competition. The
*62 District Court on remand in Schwinn

evidently thought so as well, for after enjoining
Schwinn's customer restrictions as directed
by this Court it expressly sanctioned location
clauses, permitting Schwinn to “designat(e) in
its retailer franchise agreements the location of
the place or places of business for which the
franchise is issued.” 291 F.Supp. 564, 565-566
(ND 111.1968).

An additional basis for finding less restraint of
intrabrand competition in this case, emphasized
by the Ninth Circuit en banc, is that Schwinn
involved restrictions on competition among
distributors at the **2564 wholesale level. As
Judge Ely wrote for the six-member majority
below:

“(Schwinn) had created exclusive geographical
sales territories for each of its 22 wholesaler
bicycle distributors and had made each
distributor the sole Schwinn outlet for the
distributor's designated area. Each distributor
was prohibited from selling to any retailers
located outside its territory. . . .

“. .. Schwinn's territorial restrictions requiring
dealers to confine their sales to exclusive
territories prescribed by Schwinn prevented a
dealer from competing for customers outside
his territory. Schwinn's restrictions
guaranteed each wholesale distributor that
it would be absolutely isolated from all
competition from other Schwinn wholesalers.”
537 F.2d 980, 989-990 (1976).

Moreover, like its franchised retailers,
Schwinn's distributors were absolutely barred
from selling to nonfranchised retailers, further
limiting the possibilities of intrabrand price
competition.
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The majority apparently gives no weight to the
Court of Appeals' reliance on the difference
between the competitive effects of Sylvania's
location clause and Schwinn's interlocking
“system of vertical restraints affecting both
wholesale and retail distribution.” Id., at 989.
It also ignores post-Schwinn *63 decisions
of the Third and Tenth Circuits upholding
the validity of location clauses similar to
Sylvania's here. Salco Corp. v. General
Motors Corp., 517 F.2d 567 (CA10 1975);
Kaiser v. General Motors Corp., 530 F.2d
964 (CA3 1976), aff'g 396 F.Supp. 33 (ED
Pa.1975). Finally, many of the scholarly
authorities the majority cites in support of
its overruling of Schwinn have not had to
strain to distinguish location clauses from the
restrictions invalidated there. E.g., Robinson,
Recent Antitrust Developments: 1974, 75
Colum.L.Rev. 243, 278 (1975) (outcome in
Sylvania not preordained by Schwinn because
of marked differences in the vertical restraints
in the two cases); McLaren, Territorial
and Customer Restrictions, Consignments,
Suggested Retail Prices and Refusals to Deal,
37 Antitrust L.J. 137, 144-145 (1968) (by
implication Schwinn exempts location clauses
from its per se rule); Pollock, Alternative
Distribution Methods After Schwinn, 63
Nw.U.L.Rev. 595, 603 (1968) (“Nor does the
Schwinn doctrine outlaw the use of a so-called
‘location clause’ . . .”).

Just as there are significant differences
between Schwinn and this case with
respect to intrabrand competition, there are
also significant differences with respect
to interbrand competition. Unlike Schwinn,
Sylvania clearly had no economic power
in the generic product market. At the time

they instituted their respective distribution
policies, Schwinn was “the leading bicycle
producer in the Nation,” with a national
market share of 22.5%, 388 U.S., at 368, 374,
87 S.Ct., at 1860, 1863, whereas Sylvania
was a “faltering, if not failing” producer of
television sets, with “a relatively insignificant
1% to 2%” share of the national market in
which the dominant manufacturer had a 60%
to 70% share. Ante, at 2551, 2562 n. 29.
Moreover, the Schwinn brand name enjoyed
superior consumer acceptance and commanded
a premium price as, in the District Court's
words, “the Cadillac of the bicycle industry.”
237 F.Supp., at 335. This premium gave
Schwinn dealers a margin of *64 protection
from interbrand competition and created the
possibilities for price cutting by discounters
that the Government argued were forestalled

by Schwinn's customer restrictions.® Thus,
judged by the criteria **2565 economists

use to measure market power product

differentiation and market share* Schwinn
enjoyed a substantially stronger position in
the bicycle market than did Sylvania in
the television market. This Court relied on
Schwinn's market position as one reason not
to apply the rule of reason to the vertical
restraints challenged there. “Schwinn was not
a newcomer, seeking to break into or stay
in the bicycle business. It was not a ‘failing
company.” On the contrary, at the initiation
of these practices, it was the leading bicycle
producer in the Nation.” 388 U.S., at 374,
87 S.Ct., at 1863. And the Court of Appeals
below found “another significant distinction
between our case and Schwinn ” in Sylvania's
“precarious market share,” which “was so small
when it adopted its locations practice that it was
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threatened with expulsion from the television

market.” 537 F.2d, at 991.°

3 Relying on the finding of the District

Court, the Government argued:

“(T)he the
Schwinn franchising system (was) to
establish and exploit a distinctive
identity and  superior
acceptance for the Schwinn brand name
as the Cadillac of bicycles, thereby
enabling the charging of a premium
price . . .. This scheme could not
possibly succeed, and doubtless would
long ago have been abandoned, if in the
consumer's mind other bicycles were
just as good as Schwinn's.” Brief for
United States, O.T. 1966, No. 25, p. 36.

declared purpose of

consumer

See, e.g., F. Scherer, Industrial
Market Structure and Economic
Performance  10-11  (1970); P.
Samuelson, Economics 485-491 (10th

ed. 1976).

Schwinn's national market share
declined to 12.8% in the 10 years
following the institution of its
distribution program, at which time it
ranked second behind a firm with a
22.8% share. 388 U.S., at 368-369,
87 S.Ct., at 1859-60. In the three
years following the adoption of its
locations practice, Sylvania's national
market share increased to 5%, placing
it eighth among manufacturers of color
television sets. Ante, at 2551-2552. At
this time Sylvania's shares of the San
Francisco, Sacramento, and northern
California markets were respectively
2.5%, 15%, and 5%. Ante, at 2552

nn. 4, 6. The District Court made no
findings as to Schwinn's share of local
bicycle markets.

*65 In my view there are at least two
considerations, both relied upon by the majority
to justify overruling Schwinn, that would
provide a “principled basis” for instead
refusing to extend Schwinn to a vertical
restraint that is imposed by a “faltering”
manufacturer with a “precarious” position in a
generic product market dominated by another
firm. The first is that, as the majority puts it,
“when interbrand competition exists, as it does
among television manufacturers, it provides
a significant check on the exploitation of
intrabrand market power because of the ability
of consumers to substitute a different brand
of the same product.” Ante, at 2559 n. 19.

See also ante, at 2560.% Second is the View,
argued forcefully in the economic literature
cited by the majority, that the potential benefits
of vertical restraints in promoting interbrand
competition are particularly strong where
the manufacturer imposing the restraints is
seeking to enter a new market or to expand

a small market share. Ibid.” The majority
even recognizes that Schwinn ‘“hinted” at an
exception for new entrants and failing firms
from its per se rule. Ante, at 2560 n. 22.

6 . . . .
For an extensive discussion of this

effect of interbrand competition, see
ABA Antitrust Section, Monograph
No. 2, Vertical Restrictions Limiting
Intrabrand Competition 60-67 (1977).

Preston,  Restrictive  Distribution
Arrangements: Economic Analysis and
Public Policy Standards, 30 Law
& Contemp.Prob. 506, 511 (1965);
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Posner, Antitrust Policy and the
Supreme Court: An Analysis of
the Restricted Distribution, Horizontal
Merger and Potential Competition
Decisions, 75 Colum.L.Rev. 282, 293
(1975); Scherer, supra, n. 4, at 510.

In other areas of antitrust law, this Court has not
hesitated to base its rules of per se illegality in
part on the defendant's market power. Indeed,
in the very case from which the majority draws
its standard for per se rules, Northern Pac. R.
Co. v. United States, 356 U.S. 1, 5, 78 S.Ct.
514,518,2 L.Ed.2d 545 (1958), the *66 Court
stated the reach of the per se rule against tie-ins
under s 1 of the Sherman Act as extending to
all defendants with “sufficient economic power
with respect to the tying product to appreciably
restrain free competition in the **2566 market
for the tied product. . . .” 356 U.S., at 6,
78 S.Ct., at 518. And the Court subsequently
approved an exception to this per se rule for
“infant industries” marketing a new product.
United States v. Jerrold Electronics Corp., 187
F.Supp. 545 (ED Pa.1960), aff'd per curiam,
365 U.S. 567, 81 S.Ct. 755, 5 L.Ed.2d 806
(1961). See also United States v. Philadelphia
National Bank, 374 U.S. 321, 363, 83 S.Ct.
1715, 1741, 10 L.Ed.2d 915 (1963), where
the Court held presumptively illegal a merger
“which produces a firm controlling an undue
percentage share of the relevant market . . . .”
I see no doctrinal obstacle to excluding firms
with such minimal market power as Sylvania's

from the reach of the Schwinn rule. ®

8 Cf Sandura Co. v. FTC, 339 F2d
847, 850 (CA6 1964) (territorial
restrictions on distributors imposed by
small manufacturer “competing with
and losing ground to the ‘giants'

of the floor-covering industry” is
not per se illegal); Baker, Vertical
Restraints in Times of Change: From
White to Schwinn to Where?, 44
Antitrust L.J. 537, 545-547 (1975)
(presumptive illegality of territorial
restrictions imposed by manufacturer
with “any degree of market power”).
The majority's failure to use the market
share of Schwinn and Sylvania as a
basis for distinguishing these cases is
the more anomalous for its reliance, see
infra, at 2567-2568, on the economic
analysis of those who distinguish the
anticompetitive effects of distribution
restraints on the basis of the market
shares of the distributors. See Posner,
supra, at 299; Bork, The Rule of
Reason and the Per Se Concept: Price
Fixing and Market Division (II), 75
Yale L.J. 373, 391-429 (1966).

I have, moreover, substantial misgivings about
the approach the majority takes to overruling
Schwinn. The reason for the distinction in
Schwinn between sale and nonsale transactions
was not, as the majority would have it, “the
Court's effort to accommodate the perceived
intrabrand harm and interbrand benefit of
vertical restrictions,” ante, at 2559, the reason
was rather, as Judge Browning argued in
dissent below, the notion in many of our cases
involving vertical restraints that independent
*67 businessmen should have the freedom to
dispose of the goods they own as they see
fit. Thus the first case cited by the Court in
Schwinn for the proposition that “restraints
upon alienation . . . are beyond the power of
the manufacturer to impose upon its vendees
and . . . are violations of s 1 of the Sherman
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Continental T. V., Inc. v. GTE Sylvania Inc., 433 U.S. 36 (1977)

97 S.Ct. 2549, 53 L.Ed.2d 568, 1977-1 Trade Cases P 61,488

Act,” 388 U.S., at 377, 87 S.Ct., at 1865,
was this Court's seminal decision holding, a
series of resale-price-maintenance agreements
per se illegal Dr. Miles Medical Co. v. John
D. Park & Sons Co., 220 U.S. 373, 31 S.Ct.
376, 55 L.Ed. 502 (1911). In Dr. Miles the
Court stated that “a general restraint upon
alienation is ordinarily invalid,” citing Coke
on Littleton, and emphasized that the case
involved “agreements restricting the freedom
of trade on the part of dealers who own what
they sell.” 1d., at 404, 407-408, 31 S.Ct., at
383, 384. Mr. Justice Holmes stated in dissent:
“If (the manufacturer) should make the retail
dealers also agents in law as well as in name
and retain the title until the goods left their
hands I cannot conceive that even the present
enthusiasm for regulating the prices to be
charged by other people would deny that the
owner was acting within his rights.” Id., at 411,
31 S.Ct., at 386.

This the
businessman to dispose of his own goods as
he sees fit i1s most probably the explanation
for two subsequent cases in which the Court
allowed manufacturers to achieve economic
results similar to that in Dr. Miles where they
did not impose restrictions on dealers who
had purchased their products. In United States
v. Colgate & Co., 250 U.S. 300, 39 S.Ct.
465, 63 L.Ed. 992 (1919), the Court found no
antitrust violation in a manufacturer's policy
of refusing to sell to dealers who failed to
charge the manufacturer's suggested retail price
and of terminating dealers who did not adhere
to that price. It stated that the Sherman Act
did not “restrict the long recognized right of
trader or manufacturer engaged in an entirely
private **2567 business, freely to exercise
his own independent discretion as to parties

concern for freedom of the

with whom he will deal.” Id., at 307, 39
S.Ct., at 468. In United States v. General
Electric Co., 272 U.S. 476, 47 S.Ct. 192, 71
L.Ed. 362 (1926), the Court upheld resale-
price-maintenance *68 agreements made by
a patentee with its dealers who obtained its
goods on a consignment basis. The Court
distinguished Dr. Miles on the ground that the
agreements there were “contracts of sale rather
than of agency” and involved “an attempt by
the Miles Medical Company . . . to hold its
purchasers, after the purchase at full price, to
an obligation to maintain prices on a resale
by them.” 272 U.S., at 487, 47 S.Ct., at
196. By contrast, a manufacturer was free to
contract with his agents to “(fix) the price
by which his agents transfer the title from
him directly to (the) consumer . .
comprehensive as a mass or whole in (the)
effect (of these contracts).” Id., at 488, 47 S.Ct.,
at 196. Although these two cases have been
called into question by subsequent decisions,
see United States v. Parke, Davis & Co., 362
U.S. 29, 80 S.Ct. 503, 4 L.Ed.2d 505 (1960),
and Simpson v. Union Oil Co., 377 U.S. 13,
84 S.Ct. 1051, 12 L.Ed.2d 98 (1964), their
rationale runs through our case law in the area
of distributional restraints. In Kiefer-Stewart
Co. v. Joseph E. Seagram & Sons, 340 U.S.
211, 213, 71 S.Ct. 259, 260, 95 L.Ed. 219
(1951), the Court held that an agreement to
fix resale price was per se illegal under s 1
because ‘“such agreements, no less than those
to fix minimum prices, cripple the freedom
of traders and thereby restrain their ability to
sell in accordance with their own judgment.”
Accord, Albrecht v. Herald Co., 390 U.S.
145, 152, 88 S.Ct. 869, 872, 19 L.Ed.2d
998 (1968). See generally Judge Browning's
dissent below, 537 F.2d, at 1018-1022; ABA

. however
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Antitrust Section, Monograph No. 2, Vertical
Restrictions Limiting Intrabrand Competition
29-31, 82-83, 87-91, 96-97 (1977); Blake &
Jones, Toward a Three-Dimensional Antitrust
Policy, 65 Colum.L.Rev. 422, 427-436 (1965).

After rejecting  this
reflected in our interpretations of the Sherman
Act, for “the autonomy of independent
businessmen,” ante, at 2559 n. 21, the majority
not surprisingly finds “no justification”
for Schwinn's distinction between sale and
nonsale transactions because the distinction is
“essentially unrelated to any relevant economic
impact.” Ante, at 2561. But while according
some weight to the businessman's *69 interest
in controlling the terms on which he trades in
his own goods may be anathema to those who
view the Sherman Act as directed solely to

summarily concern,

economic efficiency, ? this principle is without
question more deeply embedded in our cases
than the notions of “free rider” effects and
distributional efficiencies borrowed by the
majority from the “new economics of vertical
relationships.” Ante, at 2559-2561. Perhaps
the Court is right in partially abandoning this
principle and in judging the instant nonprice
vertical restraints solely by their “relevant
economic impact”; but the precedents which
reflect this principle should not be so lightly
rejected by the Court. The rationale of Schwinn
is no doubt difficult to discern from the opinion,
and it may be wrong; it is not, however, the
aberration the majority makes it out to be here.

? E.g., Bork, Legislative Intent and the

Policy of the Sherman Act, 9 J.Law
& Econ. 7 (1966); Bork, The Rule of
Reason and the Per Se Concept: Price
Fixing and Market Division (1), 74 Yale
L.J. 775 (1965).

I have a further reservation about the majority's
reliance on “relevant economic impact” as
the test for retaining per se rules regarding
vertical restraints. It is common ground among
the leading advocates of a purely economic
approach to the question of distribution
restraints that the economic arguments in
favor of allowing vertical nonprice restraints
generally apply to vertical price restraints as

well. 1° Although **2568 *70 the majority
asserts that “the per se illegality of price
restrictions . . . involves significantly different
questions of analysis and policy,” ante, at 2558
n. 18, I suspect this purported distinction may
be as difficult to justify as that of Schwinn
under the terms of the majority's analysis. Thus
Professor Posner, in an article cited five times
by the majority, concludes: “I believe that the
law should treat price and nonprice restrictions
the same and that it should make no distinction
between the imposition of restrictions in a
sale contract and their imposition in an agency
contract.” Posner, supra, n. 7, at 298. Indeed,
the Court has already recognized that resale
price maintenance may increase output by
inducing “demand-creating activity” by dealers
(such as additional retail outlets, advertising
and promotion, and product servicing) that
outweighs the additional sales that would result
from lower prices brought about by dealer price
competition. Albrecht v. Herald Co., supra,
390 U.S., at 151 n. 7, 88 S.Ct., at 872 n. 7.
These same output-enhancing possibilities of
nonprice vertical restraints are relied upon by
the majority as evidence of their social utility
and economic soundness, ante, at 2561, and
as a justification for judging them under the
rule of reason. The effect, if not the intention,
of the Court's opinion is necessarily to call
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into question the firmly established per se rule
against price restraints.

10 Professor Posner writes, for example:

“There is no basis for choosing
between (price fixing and market
division) on social grounds. If resale
price maintenance is like dealer
price fixing, and therefore bad, a
manufacturer's assignment of exclusive
territories is like market division, and
therefore bad too . . ..

“(If helping new entrants break into
a market) is a good justification for
exclusive territories, it is an equally
good justification for resale price
maintenance, which as we have seen is
simply another method of dealing with
the free-rider problem. . . .

In fact, any argument that can also be
made on behalf of exclusive territories
can also be made on behalf of resale
price maintenance. “ Posner, supra, n.
7, at 292-293. (Footnote omitted.)

See Bork, supra, n. 8, at 391-464.

Although the case law in the area of
distributional restraints has perhaps been less
than satisfactory, the Court would do well
to proceed more deliberately in attempting to
improve it. In view of the ample reasons for
distinguishing Schwinn from this case and in
the absence of contrary congressional action, I
would adhere to the principle that

“each case arising under the Sherman Act
must be determined upon the particular facts

disclosed by the record, and . . . the opinions
in those cases must be read in the light of their
facts and of a clear recognition of the essential
differences in the facts of those cases, and in
the facts of any new case to which the rule of
earlier decisions *71 is to be applied.” Maple
Flooring Manufacturers Association v. United
States, 268 U.S. 563,579, 45 S.Ct. 578, 583, 69
L.Ed. 1093 (1925).

In order to decide this case, the Court need
only hold that a location clause imposed by a
manufacturer with negligible economic power
in the product market has a competitive impact
sufficiently less restrictive than the Schwinn
restraints to justify a rule-of-reason standard,
even if the same weight is given here as in
Schwinn to dealer autonomy. I therefore concur
in the judgment.

Mr. Justice BRENNAN with whom Mr.
Justice MARSHALL joins, dissenting.

I would not overrule the per se rule stated
in United States v. Arnold, Schwinn & Co.,
388 U.S. 365, 87 S.Ct. 1856, 18 L.Ed.2d
1249 (1967), and would therefore reverse the
decision of the Court of Appeals for the Ninth
Circuit.

All Citations

433 U.S. 36, 97 S.Ct. 2549, 53 L.Ed.2d 568,
1977-1 Trade Cases P 61,488

End of Document

© 2020 Thomson Reuters. No claim to original U.S. Government Works.


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1925124614&pubNum=708&originatingDoc=Ice9ca4aa9c9611d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_583&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_583
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1925124614&pubNum=708&originatingDoc=Ice9ca4aa9c9611d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_583&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_583
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1925124614&pubNum=708&originatingDoc=Ice9ca4aa9c9611d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_583&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_583
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1925124614&pubNum=708&originatingDoc=Ice9ca4aa9c9611d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_583&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_583
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967129545&pubNum=708&originatingDoc=Ice9ca4aa9c9611d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967129545&pubNum=708&originatingDoc=Ice9ca4aa9c9611d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967129545&pubNum=708&originatingDoc=Ice9ca4aa9c9611d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

RLA-49

Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752 (1984)

104 S.Ct. 2731, 81 L.Ed.2d 628, 1984-2 Trade Cases P 66,065

104 S.Ct. 2731
Supreme Court of the United States

COPPERWELD CORPORATION,
et al., Petitioners
V.
INDEPENDENCE
TUBE CORPORATION.

No. 82-1260.

|
Argued Dec. 5, 1983.

|
Decided June 19, 1984.

Synopsis

Tubing company sued another tubing company
and its parent corporation as well as tubing
mill manufacturer and others for, Sherman
Act conspiracy. The United States District
Court for the Northern District of Illinois,
Eastern Division, Hubert L. Will, J., found
that the parent subsidiary had conspired to
violate section 1 of the Act and awarded treble
damages. The Court of Appeals for the Seventh
Circuit affirmed, 691 F.2d 310. Certiorari was
granted. The Supreme Court, Chief Justice
Burger, held that a parent corporation and
its wholly owned subsidiary were not legally
capable of conspiring with each other under
section 1 of the Sherman Act.

Judgment of Court of Appeals reversed.
Justice Stevens, with whom Justice Brennan

and Justice Marshall joined, filed a dissenting
opinion.

Syllabus “!

The syllabus constitutes no part of the
opinion of the Court but has been
prepared by the Reporter of Decisions
for the convenience of the reader. See
United States v. Detroit Lumber Co.,
200 U.S. 321, 337, 26 S.Ct. 282, 287,
50 L.Ed. 499.

Petitioner Copperweld Corp. purchased
petitioner Regal Tube Co., a manufacturer of
steel tubing, from Lear Siegler, Inc., which had
operated Regal as an unincorporated division,
and which under the sale agreement was bound
not to compete with Regal for five years.
Copperweld then transferred Regal's assets to
a newly formed, wholly owned subsidiary.
Shortly before Copperweld acquired Regal,
David Grohne, who previously had been an
officer of Regal, became an officer of Lear
Siegler, and, while continuing to work for
Lear Siegler, formed respondent corporation
to compete with Regal. Respondent then gave
Yoder Co. a purchase order for a tubing
mill, but Yoder voided the order when it
received a letter from Copperweld warning
that Copperweld would be greatly concerned
if Grohne contemplated competing with Regal
and promising to take the necessary steps
to protect Copperweld's rights under the
noncompetition agreement with Lear Siegler.
Respondent then arranged to have a mill
supplied by another company. Thereafter,
respondent filed an action in Federal District
Court against petitioners and Yoder. The jury
found, inter alia, that petitioners had conspired
to violate § 1 of the Sherman Act but that
Yoder was not part of the conspiracy, and
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awarded treble damages against petitioners.
The *%*2733 Court of Appeals affirmed.
Noting that the exoneration of Yoder from
antitrust liability left a parent corporation and
its wholly owned subsidiary as the only parties
to the § 1 conspiracy, the court questioned
the wisdom of subjecting an “intra-enterprise”
conspiracy to antitrust liability, but held that
such liability was appropriate “when there is
enough separation between the two entities
to make treating them as two independent
actors sensible,” and that there was sufficient
evidence for the jury to conclude that Regal
was more like a separate corporate entity than
a mere service arm of the parent.

Held: Petitioner Copperweld and its wholly
subsidiary, petitioner Regal, are
incapable of conspiring with each other for
purposes of § 1 of the Sherman Act. Pp. 2736—
2745.

owned

(a) While this Court has previously seemed to
acquiesce in the “intra-enterprise conspiracy”
doctrine, which provides that § 1 liability is
not *753 foreclosed merely because a parent
and its subsidiary are subject to common
ownership, the Court has never explored or
analyzed in detail the justifications for such a
rule. Pp. 2736-2739.

(b) Section 1 of the Sherman Act, in contrast
to § 2, reaches unreasonable restraints of trade
effected by a “contract, combination ... or
conspiracy” between separate entities, and does
not reach conduct that is “wholly unilateral.”
Pp. 2740-2741.

(c) The coordinated activity of a parent and
its wholly owned subsidiary must be viewed

as that of a single enterprise for purposes
of § 1 of the Sherman Act. A parent and
its wholly owned subsidiary have a complete
unity of interest. Their objectives are common,
not disparate, and their general corporate
objectives are guided or determined not by
two separate corporate consciousnesses, but
one. With or without a formal “agreement,”
the subsidiary acts for the parent's benefit.
If the parent and subsidiary “agree” to a
course of action, there is no sudden joining
of economic resources that had previously
served different interests, and there i1s no
justification for § 1
the parent and subsidiary always have a
“unity of purpose or a common design.” The
“Intra-enterprise conspiracy” doctrine relies
on artificial distinctions, looking to the form
of an enterprise's structure and ignoring the
reality. Antitrust liability should not depend on
whether a corporate subunit is organized as
an unincorporated division or a wholly owned
subsidiary. Here, nothing in the record indicates
any meaningful difference between Regal's
operations as an unincorporated division of
Lear Siegler and its later operations as a wholly
owned subsidiary of Copperweld. Pp. 2742—
2744.

scrutiny. In reality,

(d) The appropriate inquiry in this case is not
whether the coordinated conduct of a parent
and its wholly owned subsidiary may ever have
anticompetitive effects or whether the term
“conspiracy” will bear a literal construction
that includes a parent and its subsidiaries, but
rather whether the logic underlying Congress'
decision to exempt unilateral conduct from
scrutiny under § 1 of the Sherman Act similarly
excludes the conduct of a parent and subsidiary.
It can only be concluded that the coordinated


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS1&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS1&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS1&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS1&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS2&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS1&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS1&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS1&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752 (1984)

104 S.Ct. 2731, 81 L.Ed.2d 628, 1984-2 Trade Cases P 66,065

behavior of a parent and subsidiary falls
outside the reach of § 1. Any anticompetitive
activities of corporations and their wholly
owned subsidiaries meriting antitrust remedies
may be policed adequately without resort to
an “intra-enterprise conspiracy” doctrine. A
corporation's initial acquisition of control is
always subject to scrutiny under § 1 of the
Sherman Act and § 7 of the Clayton Act, and
thereafter the enterprise is subject to § 2 of
the Sherman Act and § 5 of the Federal Trade
Commission Act. Pp. 2744-2745.

691 F.2d 310 (CA7 1982), reversed.
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Assistant Attorney General; Bronson C. La
Follette, Attorney General of Wisconsin,
and Michael L. Zaleski, Assistant Attorney
General; Joseph 1. Lieberman, Attorney
General of Connecticut, and Robert M.
Langer, Assistant Attorney General, Charles
M. Oberly, Attorney General of Delaware,
and Vincent M. Amberly, Deputy Attorney
General; James E. Tierney, Attorney General
of Maine, and Stephen L. Wessler, Senior
Assistant Attorney General; Stephen H. Sachs,
Attorney General of Maryland, and Charles
O. Monk II, Assistant Attorney General; Frank
J. Kelley, Attorney General of Michigan, and
Edwin M. Bladen, Assistant Attorney General,
Paul Bardacke, Attorney General of New
Mexico; Rufus L. Edmisten, Attorney General
of North Carolina, and H.A4. Cole, Jr., Special
Deputy Attorney General; Dennis J. Roberts 11,
Attorney General of Rhode Island, and Faith
A. LaSalle, Special Assistant Attorney General;
Mark V. Meierhenry, Attorney General of
South Dakota, and Dennis R. Holmes, Deputy
Attorney General; William M. Leech, Jr.,
Attorney General of Tennessee, and William J.
Haynes, Jr., Deputy Attorney General; David L.
Wilkinson, Attorney General of Utah, Stephen
G. Schwendiman, Chief, Assistant Attorney
General, and Suzanne M. Dallimore, Assistant
Attorney General; A4.G. McClintock, Attorney
General of Wyoming, and Gay Vanderpoel,
Senior Assistant Attorney General; Inez Smith
Reid, Acting Corporation Council for the
District of Columbia, and Francis S. Smith,
Assistant Corporation Council.

Briefs of amici curiae were filed for the
Canadian Manufacturers Association et al. by
John DeQ. Briggs IlI, Scott E. Flick, and
Jan Schneider; and for Kaiser Aluminum &

Chemical Corporation by Milton Handler and
John A. Moore.

Opinion

*755 Chief Justice BURGER delivered the
opinion of the Court.

We granted certiorari to determine whether
a parent corporation and its wholly owned
subsidiary are legally capable of **2734
conspiring with each other under § 1 of the
Sherman Act.

A

The predecessor to petitioner Regal Tube
Co. was established in Chicago in 1955
to manufacture structural steel *756 tubing
used in heavy equipment, cargo vehicles, and
construction. From 1955 to 1968 it remained
a wholly owned subsidiary of C.E. Robinson
Co. In 1968 Lear Siegler, Inc., purchased Regal
Tube Co. and operated it as an unincorporated
division. David Grohne, who had previously
served as vice president and general manager
of Regal, became president of the division after
the acquisition.

In 1972 petitioner Copperweld Corp. purchased
the Regal division from Lear Siegler;
the sale agreement bound Lear Siegler
and its subsidiaries not to compete with
Regal in the United States for five years.
Copperweld then transferred Regal's assets to
a newly formed, wholly owned Pennsylvania
corporation, petitioner Regal Tube Co. The
new subsidiary continued to conduct its
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manufacturing operations in Chicago but
shared Copperweld's corporate headquarters in
Pittsburgh.

Shortly before Copperweld acquired Regal,
David Grohne accepted a job as a corporate
officer of Lear Siegler. After the acquisition,
while continuing to work for Lear Siegler,
Grohne set out to establish his own steel tubing
business to compete in the same market as
Regal. In May 1972 he formed respondent
Independence Tube Corp., which soon secured
an offer from the Yoder Co. to supply a tubing
mill. In December 1972 respondent gave Yoder
a purchase order to have a mill ready by the end
of December 1973.

When executives at Regal and Copperweld
learned of Grohne's plans, they initially hoped
that Lear Siegler's noncompetition agreement
would thwart the new competitor. Although
their lawyer advised them that Grohne was
not bound by the agreement, he did suggest
that petitioners might obtain an injunction
against Grohne's activities if he made use
of any technical information or trade secrets
belonging to Regal. The legal opinion was
given to Regal and Copperweld along with
a letter to be sent to anyone with whom
Grohne attempted to deal. The letter warned
that Copperweld would be “greatly concerned
if [[[[Grohne] contemplates *757 entering the
structural tube market ... in competition with
Regal Tube” and promised to take “any and all
steps which are necessary to protect our rights
under the terms of our purchase agreement
and to protect the know-how, trade secrets,
etc., which we purchased from Lear Siegler.”
Petitioners later asserted that the letter was
intended only to prevent third parties from
developing reliance interests that might later

make a court reluctant to enjoin Grohne's
operations.

When Yoder accepted respondent's order for a
tubing mill on February 19, 1973, Copperweld
sent Yoder one of these letters; two days later
Yoder voided its acceptance. After respondent's
efforts to resurrect the deal failed, respondent
arranged to have a mill supplied by another
company, which performed its agreement even
though it too received a warning letter from
Copperweld. Respondent began operations on
September 13, 1974, nine months later than it
could have if Yoder had supplied the mill when
originally agreed.

Although the letter to Yoder was petitioners'
most successful effort to discourage those
contemplating doing business with respondent,
it was not their only one. Copperweld
repeatedly contacted banks that
considering financing respondent's operations.
One or both petitioners also approached real
estate firms that were considering providing
plant space to respondent and contacted
prospective suppliers and customers of the new
company.

WEre

B

In 1976 respondent filed this action in
the District Court against petitioners and

Yoder.! The jury found that *758 Copperweld
**2735 and Regal had conspired to violate § 1
of the Sherman Act, 26 Stat. 209, as amended,
15 U.S.C. § 1, but that Yoder was not part of
the conspiracy. It also found that Copperweld,
but not Regal, had interfered with respondent's
contractual relationship with Yoder; that Regal,
but not Copperweld, had interfered with
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respondent's contractual relationship with a
potential customer of respondent, Deere Plow
& Planter Works, and had slandered respondent
to Deere; and that Yoder had breached its
contract to supply a tubing mill.

1 The chairman of the board and

chief executive officer of both
Copperweld and Regal, Phillip H.
Smith, was also named as a defendant.
In addition, respondents originally
charged petitioners and Smith with an
attempt to monopolize the market for
structural steel tubing in violation of
§ 2 of the Sherman Act, 26 Stat. 209,
as amended, 15 U.S.C. § 2. Before
trial respondent dismissed Smith as
a defendant and dismissed its § 2
monopolization count.

Petitioners counterclaimed on the
ground that respondent and Grohne had
used proprietary information belonging
to Regal, had competed unfairly by
hiring away key Regal personnel,
and had interfered with prospective
business relationships by filing the
lawsuit on the eve of a large
Copperweld debenture offering. At the
close of the evidence, the court directed
a verdict against petitioners on their
counterclaims. The disposition of these
claims is not at issue before this Court.

At a separate damages phase, the judge
instructed the jury that the damages for the
antitrust violation and for the inducement
of the Yoder contract breach should be
identical and not double counted. The jury
then awarded $2,499,009 against petitioners
on the antitrust claim, which was trebled
to $7,497,027. It awarded $15,000 against

Regal alone on the contractual interference
and slander counts pertaining to Deere. The
court also awarded attorney's fees and costs
after denying petitioners' motions for judgment
n.o.v. and for a new trial.

C

The United States Court of Appeals for the
Seventh Circuit affirmed. 691 F.2d 310 (1982).
It noted that the exoneration of Yoder from
antitrust liability left a parent corporation and
its wholly owned subsidiary as the only parties
to the § 1 conspiracy. The court questioned
the wisdom of subjecting an “intra-enterprise”
conspiracy to antitrust liability, when the same
conduct by a corporation and an unincorporated
*759 division would escape liability for lack
of the requisite two legal persons. However,
relying on its decision in Photovest Corp. v.
Fotomat Corp., 606 F.2d 704 (1979), cert.
denied, 445 U.S. 917, 100 S.Ct. 1278, 63
L.Ed.2d 601 (1980), the Court of Appeals held
that liability was appropriate “when there is
enough separation between the two entities to
make treating them as two independent actors
sensible.” 691 F.2d, at 318. It held that the
jury instructions took account of the proper
factors for determining how much separation
Copperweld and Regal in fact maintained in

the conduct of their businesses.” It also held
that there was sufficient evidence for the jury
to conclude that Regal was more like a separate
corporate entity than a mere service arm of the
parent.

2 The jury was instructed to consider

many different factors: for instance,
whether Copperweld and Regal had
separate management staffs, separate
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corporate officers, separate clients,
separate records and bank accounts,
separate corporate offices, autonomy
in setting policy, and so on. The jury
also was instructed to consider “any
other facts that you find are relevant
to a determination of whether or not
Copperweld and Regal are separate and
distinct companies.” App. to Pet. for
Cert. B-9.

We granted certiorari to reexamine the intra-
enterprise conspiracy doctrine, 462 U.S. 1131,

103 S.Ct. 3109, 77 L.Ed.2d 1365 (1983), and
We reverse.

II

Review of this case calls directly into question
whether the coordinated acts of a parent
and its wholly owned subsidiary can, in
the legal sense contemplated by § 1 of the
Sherman Act, constitute a combination or

conspiracy.3 The so-called “intra- *%*2736
enterprise conspiracy” doctrine provides that
§ 1 liability is not foreclosed merely because
a parent and its subsidiary are subject to
common ownership. The doctrine derives from
declarations in several of this Court's opinions.

3 Section 1 of the Sherman Act provides

in pertinent part:

“Every contract, combination in the
form of trust or otherwise, or
conspiracy, in restraint of trade or
commerce among the several States,
or with foreign nations, is declared
to be illegal. Every person who shall
make any contract or engage in
any combination or conspiracy hereby

declared to be illegal shall be deemed
guilty of a felony.” 26 Stat. 209, as
amended, 15 U.S.C. § 1.

*760 In no case has the Court considered
the merits of the intra-enterprise conspiracy
doctrine in depth. Indeed, the concept arose
from a far narrower rule. Although the Court
has expressed approval of the doctrine on
a number of occasions, a finding of intra-
enterprise conspiracy was in all but perhaps one
instance unnecessary to the result.

The problem began with United States
v. Yellow Cab Co., 332 U.S. 218, 67
S.Ct. 1560, 91 L.Ed. 2010 (1947). The
controlling shareholder of the Checker Cab
Manufacturing Corp., Morris Markin, also
controlled numerous companies operating
taxicabs in four cities. With few exceptions,
the operating companies had once been
independent and had come under Markin's
control by acquisition or merger. The complaint
alleged conspiracies under §§ 1 and 2 of the
Sherman Act among Markin, Checker, and
five corporations in the operating system. The
Court stated that even restraints in a vertically
integrated enterprise were not ‘“necessarily”
outside of the Sherman Act, observing that an
unreasonable restraint

“may result as readily from a conspiracy
among those who are affiliated or integrated
under common ownership as from a conspiracy
among those who are otherwise independent.
Similarly, any integration
flowing from an illegal conspiracy cannot
insulate the conspirators from the sanctions
which Congress has imposed. The corporate
interrelationships of the conspirators, in
other words, are not determinative of the

affiliation or
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combination,” which was created in a
‘deliberate, *762 calculated’ ” manner. Other

applicability of the Sherman Act. That statute
1s aimed at substance rather than form. See

Appalachian Coals, Inc. v. United States, 288 language in the opinion is to the same effect. 6

U.S. 344, 360-361, 376-377 [53 S.Ct. 471,

474-475, 480, 77 L.Ed. 825]. 4
Under the arrangements condemned
“And so in this case, the common ownership n Northern Securities Co. v. United
and control of the various corporate appellees States, 193 U.S. 197, 354, 24 5.Ct. 436’
are impotent to liberate the alleged combination 46?”_ 48 L"‘Ed' 679 (1904) (plu.rahty
and conspiracy from the impact of the Act. The 0p1n¥0n), all the stock [a rallr.oad
complaint charges that the restraint of interstate holdmg comp.any] held or ?cqulred
trade was not only effected by the combination mn the constituent - companies Wz.ls
of the appellees but was the primary object acqu1red~ and helq 'to be used in
*761 of the combination. The theory of the suppressing competition between those
complaint ... is that ‘dominating power’ over companies. It came’:’ into existence only
the cab operating companies ‘was not obtained fOE S thiat p urpose.” In Standard Oil
by normal expansion ... but by deliberate, Co. v. United States, 221 USS. 1, 31
calculated purchase for control.” ” Id., at 227— S'C_t' 502, 55 L.Ed. 61? (1911), and
228, 67 S.Ct., at 1565-1566 (emphasis added) United States v. American Tobacco
(quoting United States v. Reading Co., 253 U.S. Co., 221 U.S. 106, 31 S.Ct. 632’_55
26,57, 40 S.Ct. 425, 432, 64 L.Ed. 760 (1920)). L.Ed. 663 (1911), the trust or holding
company device brought together
It is the underscored language that previously independent firms to lessen
later breathed life into the intra-enterprise competition and achieve mogopoly
. . power. Although the Court in the
conspiracy doctrine. The passage as a whole,
however, more accurately stands for a quite latter case suggested that the contracts
. i between aftiliated companies, and not
different proposition. It has long been clear that o o
- . merely the original combination, could
a pattern of acquisitions may itself create a i _ _
P : be viewed as the conspiracy, id., at
combination illegal under § 1, especially when
an original anti-competitive purpose is evident 184, 31 S'C“t" at 650, .the .Cou‘rt left no
from the affiliated corporations' subsequent fioubt that “the combmahon in and of
duct.* The Yellow Cab ) itself” was a restraint of trade and a
co'n uct. _ © , cllow a' passage 1s most monopolization, id., at 187, 31 S.Ct., at
fairly read in light of this settled rule. In 651
Yellow Cab, the affiliation of the defendants '
5

was irrelevant because the original acquisitions

were themselves illegal.5 An  **2737
affiliation “flowing from an illegal conspiracy”
would not avert sanctions. Common ownership
and control were irrelevant because restraint
of trade was “the primary object of the

Contrary to the dissent's suggestion,
post, at 27462751, n. 18, our point
is not that Yellow Cab found only
the initial acquisition illegal; our
point is that the illegality of the
initial acquisition was a predicate for
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its holding that any post-acquisition
conduct violated the Act.

When discussing the fact that some
of the affiliated Chicago operating
companies did not compete to obtain
exclusive transportation contracts held
by another of the affiliated companies,
the Court stated:

“[T]he fact that the competition
restrained is that between affiliated
corporations cannot serve to negative
the statutory violation where, as here,
the affiliation is assertedly one of
the means of effectuating the illegal
conspiracy not to compete.” 332 U.S.,
at 229, 67 S.Ct., at 1566 (emphasis
added).

The passage quoted in text is soon
followed by a cite to United States
v. Crescent Amusement Co., 323 U.S.
173, 189, 65 S.Ct. 254, 262, 89 L.Ed.
160 (1944). Crescent Amusement
found violations of §§ 1 and 2 by
film exhibitors affiliated (in most
cases) by 50 percent ownership.
The exhibitors used the monopoly
power they possessed in certain towns
to force film distributors to give
them favorable terms in other towns.
The Court found it unnecessary to
view the distributors as part of the
conspiracy, id., at 183, 65 S.Ct., at
259, so the Court plainly viewed the
affiliated entities themselves as the
conspirators. The Crescent Amusement
Court, however, in affirming an order
of divestiture, noted that such a remedy
was appropriate when “creation of the
combination is itself the violation.” Id.,
at 189, 65 S.Ct., at 262. This suggests

Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752 (1984)
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that both Crescent Amusement and
Yellow Cab, which cited the very page
on which this passage appears, stand
for a narrow rule based on the original
illegality of the affiliation.

The dissent misconstrues a later
passage in Crescent Amusement stating
that divestiture need not be limited to
those affiliates whose “acquisition was
part of the fruits of the conspiracy,”
323 U.S., at 189, 65 S.Ct., at 262.
See post, at 2747. This meant only
that divestiture could apply to affiliates
other than those who were driven out
of business by the practices of the
original conspirators and who were
then acquired illegally to increase the
combination's monopoly power. See
323 U.S., at 181, 65 S.Ct., at 258. It
did not mean that affiliates acquired
for lawful purposes were subject to
divestiture.

The Court's opinion relies on Appalachian
Coals, Inc. v. United States, 288 U.S. 344,
53 S.Ct. 471, 77 L.Ed. 825 (1933); however,
examination of that case reveals that it gives
very little support for the broad doctrine Yellow
Cab has been thought to announce. On the
contrary, the language of Chief Justice Hughes
speaking for the Court in Appalachian Coals
supports a contrary conclusion. After observing
that “[t]he restrictions the Act imposes are not
mechanical or artificial,” 288 U.S., at 360, 53
S.Ct., at 474, he went on to state:

*763 “The argument that integration may be
considered a normal expansion of business,
while a combination of independent producers
in a common selling agency should be
treated as abnormal—that one is a legitimate
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enterprise and the other is not—makes but an
artificial distinction. The Anti—Trust Act aims

at substance.” Id., at 377, 53 S.Ct., at 480. 7

Appalachian Coals does state that the
key question is whether there is an
unreasonable restraint of trade or an
attempt to monopolize. “If there is,
the combination cannot escape because
it has chosen corporate form; and,
if there 1s not, it is not to be
condemned because of the absence of
corporate integration.” 288 U.S., at
377, 53 S.Ct., at 480. Appalachian
Coals, however,
cooperative selling arrangement among
independent entities. The statement
that intracorporate relationships would
be subject to liability under § 1 is
thus dictum. The statement may also
envision merely the limited rule in
Yellow Cab pertaining to acquisitions
that are themselves anticompetitive.

As we shall see, infra, at 2742-2744, it is
the intra-enterprise conspiracy doctrine itself
that “makes but an artificial distinction” at the
expense of substance.

validated a

The ambiguity of the Yellow Cab holding
yielded the one case giving support to the intra-

enterprise conspiracy doctrine.® In Kiefer—
Stewart Co. v. Joseph E. Seagram & Sons,
Inc., 340 U.S. 211, 71 S.Ct. 259, 95 L.Ed.
219 (1951), the Court held that two wholly
owned subsidiaries of a liquor distiller **2738
were guilty under § 1 of the Sherman Act for
jointly refusing to supply a wholesaler who
declined to abide by a maximum resale pricing

scheme. The Court offhandedly dismissed
the defendants' argument %764 that “their
status as ‘mere instrumentalities of a single
manufacturing-merchandizing unit’ makes it
impossible for them to have conspired in a
manner forbidden by the Sherman Act.” 1d., at
215, 71 S.Ct., at 261. With only a citation to
Yellow Cab and no further analysis, the Court
stated that the

“suggestion runs counter to our
past decisions that common
ownership and control does not
liberate corporations from the
impact of the antitrust laws”

and stated that this rule was “especially
applicable” when defendants ‘hold themselves
out as competitors.” 340 U.S., at 215, 71 S.Ct.,
at 261.

8 In two cases decided soon after Yellow

Cab on facts similar to Crescent
Amusement, see n. 6, supra, affiliated
film exhibitors were found to have
conspired in violation of § 1. Schine
Chain Theatres, Inc. v. United States,
334 U.S. 110, 68 S.Ct. 947, 92
L.Ed. 1245 (1948); United States v.
Griffith, 334 U.S. 100, 68 S.Ct. 941,
92 L.Ed. 1236 (1948). Griffith simply
assumed that the companies were
capable of conspiring with each other;
Schine cited Yellow Cab and Crescent
Amusement for the proposition, 334
U.S., at 116, 68 S.Ct.,, at 951. In
both cases, however, an intra-enterprise
conspiracy holding was unnecessary
not only because the Court found
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a § 2 violation, but also because
the affiliated exhibitors had conspired
with independent film distributors. See
ibid.; Griftith, supra, at 103, n. 6, 109,
68 S.Ct., at 943, n. 6, 946.

Unlike the Yellow Cab passage, this language
does not pertain to corporations whose initial
affiliation was itself unlawful. In straying
beyond Yellow Cab, the Kiefer—Stewart Court
failed to confront the anomalies an intra-
enterprise doctrine entails. It is relevant
nonetheless that, were the case decided today,
the same result probably could be justified on
the ground that the subsidiaries conspired with

wholesalers other than the plaintiff. ° An intra-
enterprise conspiracy doctrine thus would no
longer be necessary to a finding of liability on
the facts of Kiefer—Stewart.

? Although the plaintiff apparently
never acquiesced in the resale price
maintenance scheme, Kiefer—Stewart
Co. v. Joseph E. Seagram & Sons, Inc.,
182 F.2d 228, 231 (CA7 1950), rev'd,
340 U.S. 211, 71 S.Ct. 259, 95 L.Ed.
219 (1951), one of the subsidiaries
did gain the compliance of other
wholesalers after once terminating
them for refusing to abide by the
pricing scheme. See 182 F.2d, at 231;
340 U.S., at 213, 71 S.Ct., at 260.
A theory of combination between the
subsidiaries and the wholesalers could
now support § 1 relief, whether or
not it could have when Kiefer—Stewart
was decided. See Albrecht v. Herald
Co., 390 U.S. 145, 149-150, and n. 6,
88 S.Ct. 869, 871-872, and n. 6, 19
L.Ed.2d 998 (1968); United States v.

Parke, Davis & Co., 362 U.S. 29, 80
S.Ct. 503, 4 L.Ed.2d 505 (1960).

Later cases invoking the intra-enterprise
conspiracy doctrine do little more than
cite Yellow Cab or Kiefer—Stewart, and
in none of the cases was the doctrine
necessary to the result reached. Timken Roller
Bearing Co. v. United States, 341 U.S.
593, 71 S.Ct. 971, 95 L.Ed. 1199 (1951),
involved restrictive horizontal agreements
*765 between an American corporation and
two foreign corporations in which it owned
30 and 50 percent interests respectively. The
Timken Court cited Kiefer—Stewart to show
that “[t]he fact that there is common ownership
or control of the contracting corporations does
not liberate them from the impact of the
antitrust laws.” 341 U.S., at 598, 71 S.Ct.,
at 974. But the relevance of this statement is
unclear. The American defendant in Timken
did not own a majority interest in either
of the foreign corporate conspirators and, as

the District Court found, it did not control

them. ' Moreover, as in Yellow Cab, there

was evidence that the stock acquisitions were
themselves designed to effectuate restrictive

practices. "' The Court's reliance on the intra-
enterprise conspiracy doctrine was in no way
necessary to the result.

10 See United States v. Timken Roller

Bearing Co., 83 F.Supp. 284, 11-312
(ND Ohio 1949), aff'd as modified, 341
U.S. 593, 71 S.Ct. 971, 95 L.Ed. 1199
(1951). The agreement of an individual
named Dewar, who owned 24 and
50 percent of the foreign corporations
respectively, was apparently required
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Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752 (1984)

104 S.Ct. 2731, 81 L.Ed.2d 628, 1984-2 Trade Cases P 66,065

for the American defendant to have its
way.

1 For almost 20 years before they became

affiliated by stock ownership, two
of the corporations had been party
to the sort of restrictive agreements
the Timken Court condemned. Three
Justices upholding antitrust liability
were of the view that Timken's
“interests in the [ [ [ [foreign]
companies were obtained as part of
a plan to promote the illegal trade
restraints” and that the “intercorporate
relationship” was “the core of the
conspiracy.” Id., at 600-601, 71 S.Ct.,
at 975-976. Because two Justices
found no antitrust violation at all, see
id., at 605, 71 S.Ct., at 978 (Frankfurter,
J., dissenting); id., at 606, 71 S.Ct., at
978 (Jackson, J., dissenting), and two
Justices did not take part, apparently
only Chief Justice Vinson and Justice
Reed were prepared to hold that there
was a violation even if the initial
acquisition itself was not illegal. See
id., at 601-602, 71 S.Ct., at 976—
977 (Reed, J., joined by Vinson, C.J.,
concurring).

*%*2739 The same is true of Perma Life
Mufflers, Inc. v. International Parts Corp., 392
U.S. 134, 88 S.Ct. 1981, 20 L.Ed.2d 982
(1968), which involved a conspiracy among
a parent corporation and three subsidiaries to
impose various illegal restrictions on plaintiff
franchisees. The Court did suggest that,
because the defendants

“availed themselves of the privilege of doing
business through separate corporations, the fact

of common ownership *766 could not save
them from any of the obligations that the law
imposes on separate entities [citing Yellow Cab
and Timken].” Id., at 141-142, 88 S.Ct., at
1985-1986.

But the Court noted immediately thereafter
that “[iln any event” each plaintiff could
“clearly” charge a combination between itself
and the defendants or between the defendants
and other franchise dealers. Ibid. Thus, for
the same reason that a finding of liability in
Kiefer—Stewart could today be justified without
reference to the intra-enterprise conspiracy
doctrine, see n. 9, supra, the doctrine was at
most only an alternative holding in Perma Life
Mufflers.

In short, while this Court has previously
seemed to acquiesce in the intra-enterprise
conspiracy doctrine, it has never explored or
analyzed in detail the justifications for such a
rule; the doctrine has played only a relatively
minor role in the Court's Sherman Act holdings.

111

Petitioners, joined by the United States as
amicus curiae, urge us to repudiate the intra-

enterprise conspiracy doctrine. 12 The central
criticism 1is that the doctrine gives undue
significance to the fact that a subsidiary is
separately incorporated and thereby treats as
the concerted activity of two *767 entities
what is really unilateral behavior flowing from
decisions of a single enterprise.

12 The doctrine has long been criticized.

See, e.g., Areeda, Intraenterprise
Conspiracy in Decline, 97 Harv.L.Rev.
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451 (1983); Handler & Smart,
The  Present  Status of  the
Intracorporate Conspiracy Doctrine,
3 Cardozo L.Rev. 23 (1981);
Kempf, Bathtub Conspiracies: Has
Seagram Distilled a More Potent
Brew?, 24 Bus.Law. 173 (1968);
McQuade, Conspiracy, Multicorporate
Enterprises, and Section 1 of the
Sherman Act, 41 Va.L.Rev. 183
(1955); Rahl, Conspiracy and the Anti—
Trust Laws, 44 Ill.L.Rev. 743 (1950);
Sprunk, Intra—Enterprise Conspiracy, 9
ABA Antitrust Section Rep. 20 (1956);
Stengel, Intra—Enterprise Conspiracy
Under Section 1 of the Sherman
Act, 35 Miss.L.J. 5 (1963); Willis
& Pitofsky, Antitrust Consequences
of Using Corporate Subsidiaries,
43 N.Y.U.L.Rev. 20 (1968); Note,
“Conspiring Entities” Under Section 1
of the Sherman Act, 95 Harv.L.Rev.
661 (1982); Note, Intra—Enterprise
Conspiracy Under Section 1 of the
Sherman Act: A Suggested Standard,
75 Mich.L.Rev. 717 (1977).

Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752 (1984)
104 S.Ct. 2731, 81 L.Ed.2d 628, 1984-2 Trade Cases P 66,065

Monsanto Co. v. Spray—Rite Service Corp.,
465 U.S. 752, 761, 104 S.Ct. 1464, 1469,
79 L.Ed.2d 775 (1984). The conduct of a
single firm is governed by § 2 alone and
is unlawful only when it threatens actual

monopolization. B Ttisnot enough that a single
firm appears to “restrain trade” unreasonably,
for even a vigorous competitor may leave
that impression. For instance, an efficient firm
may **2740 capture unsatisfied customers
from an inefficient rival, whose own ability
to compete may suffer as a result. This is the
rule of the marketplace and is precisely the

sort of competition that promotes the consumer

interests that the Sherman Act aims to foster. '*

In part because it is sometimes difficult to
*768 distinguish robust competition from
conduct with long-run anti-competitive effects,
Congress authorized Sherman Act scrutiny of
single firms only when they pose a danger of
monopolization. Judging unilateral conduct in
this manner reduces the risk that the antitrust
laws will dampen the competitive zeal of a
single aggressive entrepreneur.

13 Section 2 of the Sherman Act provides

in pertinent part:

We limit our inquiry to the narrow issue
squarely presented: whether a parent and
its wholly owned subsidiary are capable
of conspiring in violation of § 1 of the
Sherman Act. We do not consider under what
circumstances, if any, a parent may be liable for
conspiring with an affiliated corporation it does
not completely own.

A

The Sherman Act contains a “basic distinction
between concerted and independent action.”

“Every person who shall monopolize,
or attempt to monopolize, or combine
or conspire with any other person or
persons, to monopolize any part of the
trade or commerce among the several
States, or with foreign nations, shall be
deemed guilty of a felony.” 26 Stat.
209, as amended, 15 U.S.C. § 2.

By making a conspiracy to monopolize
unlawful, § 2 does reach both
concerted and unilateral behavior. The
point remains, however, that purely
unilateral conduct is illegal only under
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§ 2 and not under § 1. Monopolization
without conspiracy is unlawful under
§ 2, but restraint of trade without
a conspiracy or combination is not
unlawful under § 1.

14 For example, the Court has declared

that § 2 does not forbid market power
to be acquired “as a consequence
of a superior product, [or] business
acumen.” United States v. Grinnell
Corp., 384 U.S. 563, 571, 86 S.Ct.
1698, 1704, 16 L.Ed.2d 778 (1966). We
have also made clear that the “antitrust
laws ... were enacted for ‘the protection
of competition, not competitors.” ”
Brunswick Corp. v. Pueblo Bowl-O—
Mat, Inc., 429 U.S. 477, 488, 97
S.Ct. 690, 697, 50 L.Ed.2d 701 (1977)
(damages for violation of Clayton Act
§ 7) (quoting Brown Shoe Co. v. United
States, 370 U.S. 294, 320, 82 S.Ct.
1502, 1521, 8 L.Ed.2d 510 (1962)).

Section 1 of the Sherman Act, in contrast,
reaches unreasonable restraints of trade
effected by a “contract, combination ... or
conspiracy” between separate entities. It does
not reach conduct that is “wholly unilateral.”
Albrecht v. Herald Co., 390 U.S. 145, 149,
88 S.Ct. 869, 871, 19 L.Ed.2d 998 (1968);
accord, Monsanto Co. v. Spray—Rite Corp.,
supra, at 761, 104 S.Ct., at 1469. Concerted
activity subject to § 1 is judged more sternly
than unilateral activity under § 2. Certain
agreements, such as horizontal price fixing and
market allocation, are thought so inherently
anticompetitive that each is illegal per se
without inquiry into the harm it has actually
caused. See generally Northern Pacific R. Co. v.
United States, 356 U.S. 1, 5, 78 S.Ct. 514, 518,

2 L.Ed.2d 545 (1958). Other combinations,
such as mergers, joint ventures, and various
vertical agreements, hold the promise of
increasing a firm's efficiency and enabling it
to compete more effectively. Accordingly, such
combinations are judged under a rule of reason,
an inquiry into market power and market
structure designed to assess the combination's
actual effect. See, e.g., Continental T.V., Inc.
v. GTE Sylvania Inc., 433 U.S. 36, 97 S.Ct.
2549, 53 L.Ed.2d 568 (1977); Chicago Board
of Trade v. United States, 246 U.S. 231, 38
S.Ct. 242, 62 L.Ed. 683 (1918). Whatever
form the inquiry takes, however, it is not
necessary to prove that concerted activity
threatens monopolization.

The reason Congress treated concerted
behavior more strictly than unilateral behavior
is readily appreciated. Concerted activity
inherently is fraught with anticompetitive
*769 risk. It deprives the marketplace of the
independent centers of decisionmaking that
competition assumes and demands. In any
conspiracy, two or more entities that previously
pursued their own interests separately are
combining to act as one for their common
benefit. This not only reduces the diverse
directions in which economic power is aimed
but suddenly increases the economic power
moving in one particular direction. Of course,
such mergings of resources may well lead
to efficiencies that benefit consumers, but
their anticompetitive potential is sufficient
to warrant scrutiny even in the absence of
incipient monopoly.
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The distinction between unilateral and
concerted conduct is necessary for a
proper understanding of the terms “contract,
combination or conspiracy” in § 1.
Nothing in the literal meaning of those terms
excludes coordinated conduct among officers
or employees of the same company. But it is
perfectly plain that an internal “agreement” to
implement a single, unitary firm's policies does
not raise the antitrust dangers that § 1 was
designed to police. The officers of a single
firm are not separate economic actors pursuing
separate economic interests, so agreements
among them do not suddenly **2741 bring
together economic power that was previously
pursuing divergent goals. Coordination within
a firm is as likely to result from an effort to
compete as from an effort to stifle competition.
In the marketplace, such coordination may
be necessary if a business enterprise is to
compete effectively. For these reasons, officers
or employees of the same firm do not provide

the plurality of actors imperative for a § 1

conspiracy. 15

15 See, e.g., Schwimmer v. Sony Corp.

of America, 677 F.2d 946, 953 (CA2),
cert. denied, 459 U.S. 1007, 103 S.Ct.
362, 74 L.Ed.2d 398 (1982); Tose v.
First Pennsylvania Bank, N.A., 648
F.2d 879, 893-894 (CA3), cert. denied,
454 U.S. 893, 102 S.Ct. 390, 70
L.Ed.2d 208 (1981); Morton Buildings
of Nebraska, Inc. v. Morton Buildings,
Inc., 531 F.2d 910, 916-917 (CAS8

v. Columbia Broadcasting System,
Inc., 109 U.S.App.D.C. 170, 174, 284
F.2d 599, 603 (1960), rev'd on other
grounds, 368 U.S. 464, 82 S.Ct. 486, 7
L.Ed.2d 458 (1962); Nelson Radio &
Supply Co. v. Motorola, Inc., 200 F.2d
911,914 (CAS5 1952), cert. denied, 345
U.S. 925, 73 S.Ct. 783, 97 L.Ed. 1356
(1953). Accord, Report of the Attorney
General's National Committee to Study
the Antitrust Laws 31 (1955). At the
same time, many courts have created
an exception for corporate officers
acting on their own behalf. See, e.g.,
H & B Equipment Co. v. International
Harvester Co., 577 F.2d 239, 244 (CAS
1978) (dictum); Greenville Publishing,
supra; Johnston v. Baker, 445 F.2d 424,
427 (CA3 1971).

Nothing in the language of the Sherman
Act is inconsistent with the view
that corporations cannot conspire with
their own officers. It is true that
a “person” under the Act includes
both an individual and a corporation.
15 US.C. § 7. But § 1 does not
declare every combination between
two “persons” to be illegal. Instead it
makes liable every “person” engaging
in a combination or conspiracy
“hereby declared to be illegal.” As
we note, the principles governing
§ 1 lability plainly exclude from
unlawful combinations or conspiracies
the activities of a single firm.

1976); Greenville Publishing Co. w.
Daily Reflector, Inc., 496 F.2d 391,
399 (CA4 1974) (dictum); Chapman v.
Rudd Paint & Varnish Co., 409 F.2d
635, 643, n. 9 (CA9 1969); Poller

*770 There is also general agreement
that § 1 1s not violated by the internally
coordinated conduct of a corporation and one

Although
this Court has not previously addressed the

of its unincorporated divisions. 16
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question, 17" there can be little doubt that the
operations of a corporate enterprise organized
into divisions must be judged as the conduct
of a single actor. The existence of an
unincorporated division reflects no more than
a firm's decision to adopt an organizational
division of labor. A division within a corporate
structure pursues the common interests of
the whole rather than interests separate from
those of the corporation itself; a business
enterprise establishes divisions to further its
own interests in the most efficient manner.
Because coordination between a corporation
*771 and its division does not represent a
sudden joining of two independent sources of
economic power previously pursuing separate
interests, it is not an activity that warrants § 1
scrutiny.

16 See 691 F.2d 310, 316 (CA7 1982)

(decision below); Cliff Food Stores,
Inc. v. Kroger, Inc., 417 F.2d 203, 205—
206 (CAS5 1969); Joseph E. Seagram &
Sons, Inc. v. Hawaiian Oke & Liquors,
Ltd., 416 F.2d 71, 83-84 (CA9 1969),
cert. denied, 396 U.S. 1062, 90 S.Ct.
752, 24 L.Ed.2d 755 (1970); Poller v.
Columbia Broadcasting System, Inc.,
109 U.S.App.D.C., at 174, 284 F.2d at
603.

17 The Court left this issue unresolved

in Poller v. Columbia Broadcasting
System, Inc., 368 U.S., at 469, n. 4, 82
S.Ct., at 489, n. 4.

Indeed, a rule that punished coordinated
conduct simply because a corporation
delegated  certain  responsibilities  to
autonomous units might well discourage

corporations from creating divisions with
their presumed benefits. This would serve no
useful antitrust purpose but could well deprive
consumers of the efficiencies that decentralized
management may bring.

C

For similar reasons, the coordinated activity
of a parent and its wholly owned subsidiary
must be viewed as that of a single enterprise
for purposes of § 1 of the Sherman Act. A
parent and its wholly owned subsidiary have a
complete unity of interest. Their objectives are
common, not disparate; their general corporate
actions are guided or determined not by two
separate corporate consciousnesses, but one.
They are not unlike a multiple team of **2742
horses drawing a vehicle under the control
of a single driver. With or without a formal
“agreement,” the subsidiary acts for the benefit
of the parent, its sole shareholder. If a parent
and a wholly owned subsidiary do “agree” to a
course of action, there is no sudden joining of
economic resources that had previously served
different interests, and there is no justification
for § 1 scrutiny.

Indeed, the very notion of an “agreement”
in Sherman Act terms between a parent and
a wholly owned subsidiary lacks meaning.
A § 1 agreement may be found when “the
conspirators had a unity of purpose or a
common design and understanding, or a
meeting of minds in an unlawful arrangement.”
American Tobacco Co. v. United States, 328
U.S. 781, 810, 66 S.Ct. 1125, 1139, 90 L.Ed.
1575 (1946). But in reality a parent and a
wholly owned subsidiary always have a “unity
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of purpose or a common design.” They share
a common purpose whether or not the parent
keeps a tight rein over the subsidiary; the parent
may assert *772 full control at any moment
if the subsidiary fails to act in the parent's best

interests. 18

18 As applied to a wholly owned

subsidiary, the so-called “single entity”
test is thus inadequate to preserve
the Sherman Act's distinction between
unilateral and concerted conduct.
Followed by the Seventh Circuit below
as well as by other Courts of Appeals,
this test sets forth various criteria for
evaluating whether a given parent and
subsidiary are capable of conspiring
with each other. See n. 2, supra; see
generally Ogilvie v. Fotomat Corp.,
641 F.2d 581 (CA8 1981); Las Vegas
Sun, Inc. v. Summa Corp., 610 F.2d
614 (CA9 1979), cert. denied, 447 U.S.
906, 100 S.Ct. 2988, 64 L.Ed.2d 855
(1980); Photovest Corp. v. Fotomat
Corp., 606 F.2d 704 (CA7 1979),
cert. denied, 445 U.S. 917, 100 S.Ct.
1278, 63 L.Ed.2d 601 (1980). These
criteria measure the “separateness” of
the subsidiary: whether it has separate
control of its day-to-day operations,
separate officers, separate corporate
headquarters, and so forth. At least
when a subsidiary is wholly owned,
however, these factors are not sufficient
to describe a separate economic entity
for purposes of the Sherman Act. The
factors simply describe the manner in
which the parent chooses to structure a
subunit of itself. They cannot overcome
the basic fact that the ultimate interests
of the subsidiary and the parent

are identical, so the parent and the
subsidiary must be viewed as a single
economic unit.

The intra-enterprise conspiracy doctrine looks
to the form of an enterprise's structure and
ignores the reality. Antitrust liability should
not depend on whether a corporate subunit is
organized as an unincorporated division or a
wholly owned subsidiary. A corporation has
complete power to maintain a wholly owned
subsidiary in either form. The economic, legal,
or other considerations that lead corporate
management to choose one structure over the

other are not relevant to whether the enterprise's

conduct seriously threatens competition. 19

Rather, a corporation may adopt the subsidiary
form of organization for valid management and
related purposes. Separate incorporation may
improve *773 management, avoid special tax
problems arising from multistate operations, or

serve other legitimate interests. 20 Especially
in view of the increasing complexity of
corporate operations, a business enterprise
should be free to structure itself in ways
that serve efficiency of control, economy
of operations, and other factors dictated
by business judgment without increasing its
exposure to antitrust liability. Because there
i1s nothing inherently anticompetitive about
a corporation's decision **2743 to create
a subsidiary, the intra-enterprise conspiracy
doctrine “impose[s] grave legal consequences
upon organizational distinctions that are of de
minimis meaning and effect.” Sunkist Growers,
Inc. v. Winckler & Smith Citrus Products Co.,
370U.S.19,29,82S.Ct. 1130, 1136, 8 L.Ed.2d

305 (1962). 2!


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981106442&pubNum=0000350&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981106442&pubNum=0000350&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979137173&pubNum=0000350&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979137173&pubNum=0000350&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979137173&pubNum=0000350&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980235923&pubNum=0000708&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980235923&pubNum=0000708&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980235923&pubNum=0000708&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979114733&pubNum=0000350&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979114733&pubNum=0000350&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980234630&pubNum=0000708&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980234630&pubNum=0000708&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962127629&pubNum=0000708&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_1136&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1136
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962127629&pubNum=0000708&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_1136&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1136
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962127629&pubNum=0000708&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_1136&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1136
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962127629&pubNum=0000708&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_1136&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1136

Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752 (1984)

104 S.Ct. 2731, 81 L.Ed.2d 628, 1984-2 Trade Cases P 66,065

19

20

21

Because an ‘“agreement” between
a parent and its wholly owned
subsidiary is no more likely to be
anticompetitive than an agreement
between two divisions of a single
corporation, it does not matter that the
parent “availed [itself] of the privilege
of doing business through separate
corporations,” Perma Life Mufflers,
Inc. v. International Parts Corp., 392
U.S. 134, 141, 88 S.Ct. 1981, 1985,
20 L.Ed.2d 982 (1968). The purposeful
choice of a parent corporation to
organize a subunit as a subsidiary is
not itself a reason to heighten antitrust
scrutiny, because it is not laden with
anticompetitive risk.

For example, “[s]eparate incorporation
may reduce federal or state
taxes or facilitate compliance with
regulatory or reporting laws. Local
incorporation may also improve local
identification. Investors or lenders may
prefer to specialize in a particular
aspect of a conglomerate's business.
Different parts of the business may
require different pension or profit-
sharing plans or different accounting
practices.” Areeda, 97 Harv.L.Rev., at
453.

Sunkist Growers provides strong
support for the notion that separate
incorporation does not necessarily
imply a capacity to conspire. The
defendants in that case were an
agricultural cooperative, its wholly
owned subsidiary, and a second
cooperative comprising only members

of the first. The Court refused to
find a § 1 or § 2 -conspiracy
among them because they were “one
‘organization’ or ‘association’ even
though they have formally organized
themselves into three separate legal
entities.” 370 U.S., at 29, 82 S.Ct., at
1136. Although this holding derived
from statutory immunities granted
to agricultural organizations, the
reasoning of Sunkist Growers supports
the broader principle that substance,
not form, should determine whether
a separately incorporated entity is
capable of conspiring under § 1.

If antitrust liability turned on the garb in
which a corporate subunit was clothed, parent
corporations would be encouraged to convert
subsidiaries into unincorporated divisions.
Indeed, this is precisely what the Seagram
company did after this Court's decision in
Kiefer—Stewart Co. v. Joseph E. Seagram &
Sons, Inc., 340 U.S. 211, 71 S.Ct. 259, 95 L.Ed.

219 (1951).22 Such an *774 incentive serves
no valid antitrust goals but merely deprives
consumers and producers of the benefits that
the subsidiary form may yield.

22 See Joseph E. Seagram & Sons, Inc.

v. Hawaiian Oke & Liquors, Ltd., 416
F.2d 71 (CA9 1969), cert. denied, 396
U.S. 1062, 90 S.Ct. 752, 24 L.Ed.2d
755 (1970).

The error of treating a corporate division
differently from a wholly owned subsidiary is
readily seen from the facts of this case. Regal
was operated as an unincorporated division of
Lear Siegler for four years before it became
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a wholly owned subsidiary of Copperweld.
Nothing in this record indicates any meaningful
difference between Regal's operations as a
division and its later operations as a separate
corporation. Certainly nothing suggests that
Regal was a greater threat to competition as a
subsidiary of Copperweld than as a division of
Lear Siegler. Under either arrangement, Regal
might have acted to bar a new competitor from
entering the market. In one case it could have
relied on economic power from other quarters
of the Lear Siegler corporation; instead it drew
on the strength of its separately incorporated
parent, Copperweld. From the standpoint of the
antitrust laws, there is no reason to treat one
more harshly than the other. As Chief Justice
Hughes cautioned, “[r]ealities must dominate
the judgment.” Appalachian Coals, Inc. v.
United States, 288 U.S., at 360, 53 S.Ct., at

474.%3

23 The dissent argues that references

in the legislative history to “trusts”
suggest that Congress intended § 1
to govern the conduct of all affiliated
corporations. See post, at 2750-
2751. But those passages explicitly
refer to combinations created for the
very purpose of restraining trade.
None of the cited debates refers
to the postacquisition conduct of
corporations whose initial affiliation
was lawful. Indeed, Senator Sherman
stated:

“It is the unlawful combination, tested
by the rules of common law and
human experience, that is aimed at
by this bill, and not the lawful and
useful combination.” 121 Cong.Rec.
2457 (1890).

D

Any reading of the Sherman Act that remains
true to the Act's distinction between unilateral
and concerted conduct necessarily
disappoint those who find that distinction
arbitrary. It cannot be denied that § 1's
focus on concerted *775 behavior leaves
a “gap” in the Act's proscription against
unreasonable restraints of trade. See post,
at 2751. An unreasonable restraint of trade
may be effected not only by two independent
firms acting in concert; a single firm may
restrain trade to precisely the same extent
if it alone possesses the combined market
power of those same two firms. Because the
Sherman Act does not prohibit unreasonable
restraints of trade as such—but only restraints
effected by a contract, combination, or
conspiracy—it leaves untouched a single
firm's anticompetitive **2744 conduct (short
of threatened monopolization) that may be
indistinguishable in economic effect from the
conduct of two firms subject to § 1 liability.

We have already noted that Congress left this
“gap” for eminently sound reasons. Subjecting
a single firm's every action to judicial
scrutiny for reasonableness would threaten
to discourage the competitive enthusiasm
that the antitrust laws seek to promote. See
supra, at 2741-2742. Moreover, whatever the
wisdom of the distinction, the Act's plain
language leaves no doubt that Congress made a
purposeful choice to accord different treatment
to unilateral and concerted conduct. Had
Congress intended to outlaw unreasonable
restraints of trade as such, § 1's requirement of

a contract, combination, or conspiracy would
5 24

will

be superfluous, as would the entirety of §
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Indeed, this Court has recognized *776 that §
1 is limited to concerted conduct at least since
the days of United States v. Colgate & Co., 250
U.S. 300, 39 S.Ct. 465, 63 L.Ed. 992 (1919).
Accord, post, at 2751.

24 Even if common-law intracorporate

conspiracies were firmly established
when Congress passed the Sherman
Act, the obvious incompatibility of
an intracorporate conspiracy with §
1 is sufficient to refute the dissent's
suggestion that Congress intended to
incorporate such a definition. See post,
at 2749-2750. Moreover, it is far from
clear that intracorporate conspiracies
were recognized at common law in
1890. Even today courts disagree
whether corporate employees can
conspire with themselves or with the
corporation for purposes of certain
statutes, such as 42 U.S.C. § 1985(3).
Compare, e.g., Novotny v. Great Am.
Fed. Sav. & Loan Assn., 584 F.2d
1235 (CA3 1978) (en banc), vacated
and remanded on other grounds,
442 U.S. 366, 99 S.Ct. 2345, 60
L.Ed.2d 957 (1979), with Dombrowski
v. Dowling, 459 F2d 190 (CA7
1972). And in 1890 it was disputed
whether a corporation could itself
be guilty of a crime that required
criminal intent, such as conspiracy.
Commentators appear to agree that
courts began finding corporate liability
for such crimes only around the turn
of the century. See generally Edgerton,
Corporate Criminal Responsibility, 36
Yale L.J. 827, 828, and n. 11 (1927);
Miller, Corporate Criminal Liability:

A Principle Extended to Its Limits,
38 Fed. Bar J. 49 (1979); Note, 60
Harv.L.Rev. 283, 284, and n. 9 (1946).
Of course, Congress changed that
common-law rule when it explicitly
provided that a corporation could be
guilty of a § 1 conspiracy. But the
point remains that the Sherman Act
did not import a pre-existing common-
law tradition recognizing conspiracies
between corporations and their own
employees.

The appropriate inquiry in this case, therefore,
is not whether the coordinated conduct of
a parent and its wholly owned subsidiary
may ever have anticompetitive effects, as the
dissent suggests. Nor is it whether the term
“conspiracy” will bear a literal construction
that includes parent corporations and their
wholly owned subsidiaries. For if these
were the proper inquiries, a single firm's
conduct would be subject to § 1 scrutiny
whenever the coordination of two employees
was involved. Such a rule would obliterate
the Act's distinction between unilateral and
concerted conduct, contrary to the clear intent
of Congress as interpreted by the weight of
judicial authority. See n. 15, supra. Rather,
the appropriate inquiry requires us to explain
the logic underlying Congress' decision to
exempt unilateral conduct from § 1 scrutiny,
and to assess whether that logic similarly
excludes the conduct of a parent and its wholly
owned subsidiary. Unless we second-guess
the judgment of Congress to limit § 1 to
concerted conduct, we can only conclude that
the coordinated behavior of a parent and its
wholly owned subsidiary falls outside the reach
of that provision.
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Although we recognize that any “gap” the
Sherman Act leaves is the sensible result of
a purposeful policy decision by Congress, we
also note that the size of any such gap is open
*777 to serious question. Any anticompetitive
activities of corporations and their wholly
owned subsidiaries meriting antitrust remedies
may be policed adequately without resort
to an intra-enterprise conspiracy doctrine. A
corporation's initial acquisition of control will
always be subject to scrutiny under § 1 of
the Sherman Act and § 7 of the Clayton
Act, 38 Stat. 731, 15 U.S.C. § 18. Thereafter,
the enterprise is fully subject to § 2 of the
Sherman Act and § 5 of the Federal Trade
Commission Act, 38 Stat. 719, **2745 15
U.S.C.§ 45. That these statutes are adequate to
control dangerous anticompetitive conduct is
suggested by the fact that not a single holding
of antitrust liability by this Court would today
be different in the absence of an intra-enterprise
conspiracy doctrine. It is further suggested by
the fact that the Federal Government, in its
administration of the antitrust laws, no longer
accepts the concept that a corporation and
its wholly owned subsidiaries can “combine”

or “conspire” under § 1.% Elimination of
the intra-enterprise conspiracy doctrine with
respect to corporations and their wholly
owned subsidiaries will therefore not cripple
antitrust enforcement. It will simply eliminate
treble damages from private state tort suits
masquerading as antitrust actions.

25 “[T]he [intra-enterprise conspiracy]

doctrine has played a
minor role in government enforcement
actions, and the government has not
relied on the doctrine in recent years.”

relatively

Brief for United States as Amicus
Curiae 26, n. 42.

v

We hold that Copperweld and its wholly owned
subsidiary Regal are incapable of conspiring
with each other for purposes of § 1 of the
Sherman Act. To the extent that prior decisions
of this Court are to the contrary, they are
disapproved and overruled. Accordingly, the
judgment of the Court of Appeals is reversed.

It 1s so ordered.

*778 Justice WHITE took no part in the
consideration or decision of this case.

Justice STEVENS, with whom Justice
BRENNAN and Justice MARSHALL join,
dissenting.

It is safe to assume that corporate affiliates
do not vigorously compete with one another.
A price-fixing or market-allocation agreement
between two or more such corporate entities
does not, therefore, eliminate any competition
that would otherwise exist. It makes no
difference whether such an agreement is
labeled a “contract,” a “conspiracy,” or merely
a policy decision, because it surely does not
unreasonably restrain competition within the
meaning of the Sherman Act. The Rule of
Reason has always given the courts adequate
latitude to examine the substance rather than
the form of an arrangement when answering
the question whether collective action has
restrained competition within the meaning of §
1.
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Today the Court announces a new per se
rule: a wholly owned subsidiary is incapable
of conspiring with its parent under § 1 of
the Sherman Act. Instead of redefining the
word “conspiracy,” the Court would be better
advised to continue to rely on the Rule
of Reason. Precisely because they do not
eliminate competition that would otherwise
exist but rather enhance the ability to compete,
restraints which enable effective integration
between a corporate parent and its subsidiary—
the type of arrangement the Court is properly
concerned with protecting—are not prohibited
by § 1. Thus, the Court's desire to shield such
arrangements from antitrust liability provides
no justification for the Court's new rule.

In contrast, the case before us today presents
the type of restraint that has precious little to do
with effective integration between parent and
subsidiary corporations. Rather, the purpose
of the challenged conduct was to exclude a
potential competitor of the subsidiary from
the market. The jury apparently concluded
that the two defendant corporations— *779
Copperweld and its subsidiary Regal—had
successfully delayed Independence's entry into
the steel tubing business by applying a form
of economic coercion to potential suppliers
of financing and capital equipment, as well
as to potential customers. Everyone seems
to agree that this conduct was tortious
as a matter of state law. This type of
exclusionary conduct is plainly distinguishable
from vertical integration designed to achieve
competitive efficiencies. If, as seems to be the
case, the challenged conduct was manifestly
anticompetitive, it should not be immunized
from scrutiny under § 1 of the Sherman Act.

*%2746 1

Repudiation of prior cases is not a step that
should be taken lightly. As the Court wrote only
days ago: “[A]ny departure from the doctrine
of stare decisis demands special justification.”
Arizona v. Rumsey, 467 U.S. 203, 212, 104
S.Ct. 2305, 2311, 81 L.Ed.2d 164 (1984).
It is therefore appropriate to begin with an
examination of the precedents.

In United States v. Yellow Cab Co., 332 U.S.
218, 67 S.Ct. 1560, 91 L.Ed. 2010 (1947),
the Court explicitly stated that a corporate
subsidiary could conspire with its parent:

“The fact that these restraints occur in a setting
described by the appellees as a vertically
integrated enterprise does not necessarily
remove the ban of the Sherman Act. The test
of illegality under the Act is the presence
or absence of an unreasonable restraint on
interstate commerce. Such a restraint may
result as readily from a conspiracy among those
who are affiliated or integrated under common
ownership as from a conspiracy among those
who are otherwise independent.” Id., at 227, 67
S.Ct., at 1565.

The majority attempts to explain Yellow
Cab by suggesting that it dealt only with
unlawful acquisition of subsidiaries. Ante, at
2737. But the Court mentioned acquisitions
only as an additional consideration separate

from the passage *780 quoted above, ! and
more important, the Court explicitly held that
restraints imposed by the corporate parent
on the affiliates that it already owned in

themselves violated § 1.2
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I The language I have quoted, most

of which 1is overlooked by the
majority, makes it clear that the Court's
adoption of the concept of conspiracy
between affiliated corporations was
unqualified. As the first word of
the sentence indicates, the Court's
following statement: “Similarly, any
affiliation or integration flowing from
an illegal conspiracy cannot insulate
the conspirators from the sanctions
which Congress has imposed,” 332
U.S., at 227, 67 S.Ct, at 1565,
expresses a separate if related point.

“[Bly preventing the cab operating
companies under their control from
purchasing cabs from manufacturers
other than CCM, the appellees deny
those companies the opportunity to
purchase cabs in a free, competitive
market. The Sherman Act has never
been thought to sanction such a
conspiracy to restrain the free purchase
of goods in interstate commerce.” Id.,
at 226227, 67 S.Ct., at 1564-1565
(footnote omitted).

At least three cases involving the motion
picture industry also recognize that affiliated
corporations may combine or conspire within
the meaning of § 1. In United States v. Crescent
Amusement Co., 323 U.S. 173, 65 S.Ct. 254,
89 L.Ed. 160 (1944), as the Court recognizes,
ante, at 2737, n. 6, the only conspirators
were affiliated corporations. The majority's
claim that the case involved only unlawful
acquisitions because of the Court's comments
concerning divestiture of the affiliates cannot
be squared with the passage immediately

following that cited by the majority, which
states that there had been unlawful conduct
going beyond the acquisition of subsidiaries:
“That principle is adequate here to justify
divestiture of all interest in some of the
affiliates since their acquisition was part of
the fruits of the conspiracy. But the relief
need not, and under these facts should not,
be so restricted [to divestiture]. The fact that
the companies were affiliated induced joint
action and agreement. Common control was
one of the instruments in bringing about
unity of purpose and unity of action and
in making the conspiracy effective. If that
affiliation continues, *781 there will be
tempting opportunity for these exhibitors to
continue to act in combination against the
independents.” 323 U.S., at 189-190, 65 S.Ct.,
at 262-263 (emphasis supplied).

Similarly, in Schine Chain Theatres, Inc. v.
United States, 334 U.S. 110, 68 S.Ct. 947,
92 L.Ed. 1245 (1948), the Court held that
concerted action by parents and subsidiaries

constituted an unlawful conspiracy. 3 %2747
That was also the holding in United States
v. Griffith, 334 U.S. 100, 109, 68 S.Ct. 941,
946, 92 L.Ed. 1236 (1948). The majority's
observation that in these cases there were
alternative grounds that could have been used
to reach the same result, ante, at 2738, n.
8, disguises neither the fact that the holding
that actually appears in these opinions rests on
conspiracy between affiliated entities, nor that
today's holding is inconsistent with what was
actually held in these cases.

3 “[TThe combining of the open and

closed towns for the negotiation of
films for the circuit was a restraint
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of trade and the use of monopoly
power in violation of § 1 and § 2 of
the Act. The concerted action of the
parent company, its subsidiaries, and
the named officers and directors in
that endeavor was a conspiracy which
was not immunized by reason of the
fact that the members were closely
affiliated rather than independent. See
United States v. Yellow Cab Co., 332
U.S. 218,227 [67 S.Ct. 1560, 1565, 91
L.Ed. 2010]; United States v. Crescent
Amusement Co., 323 U.S. 173 [ [ [65
S.Ct. 254, 89 L.Ed. 160].” 334 U.S., at
116, 68 S.Ct., at 951.

In Kiefer—Stewart Co. v. Joseph E. Seagram &
Sons, Inc., 340 U.S. 211, 71 S.Ct. 259, 95 L.Ed.
219 (1951), the Court's holding was plain and

unequivocal:
“Respondents next suggest that their status
as ‘mere instrumentalities of a single

manufacturing-merchandizing unit’ makes it
impossible for them to have conspired in a
manner forbidden by the Sherman Act. But this
suggestion runs counter to our past decisions
that common ownership and control does not
liberate corporations from the impact of the
antitrust laws. E.g. United States v. Yellow Cab
Co., 332 U.S. 218, 67 S.Ct. 1560, 91 L.Ed.
2010. The rule is especially applicable where,
as here, respondents hold themselves out as
competitors.” Id., at 215, 71 S.Ct., at 261.

*782 This holding is so clear that even the
Court, which is not wanting for inventiveness
in its reading of the prior cases, cannot explain
it away. The Court suggests only that today
Kiefer—Stewart might be decided on alternative

grounds, ante, at 2738, ignoring the fact that
today's holding is inconsistent with the ground

on which the case actually was decided. 4

4 In Kiefer—Stewart, Seagram

unsuccessfully argued that Yellow Cab
was confined to cases concerning
unlawful acquisitions, see Brief for
Respondents, O.T.1950, No. 297, p.
21. Thus the Kiefer—Stewart Court
considered and rejected exactly the
same argument embraced by today's
majority.

A construction of the statute that reaches
agreements between corporate parents and
subsidiaries was again embraced by the Court
in Timken Roller Bearing Co. v. United States,
341 U.S. 593, 71 S.Ct. 971, 95 L.Ed. 1199

(1951),5 and Perma Life Mulfflers, Inc. v.
United States, 392 U.S. 134, 88 S.Ct. 1981, 20

L.Ed.2d 982 (1968). ® The majority only notes
that there might have been other grounds for
decision available in these cases, ante, at 2739,
but again it cannot deny that its new rule is
inconsistent with what the Court actually did
write in these cases.

5 “The fact that there is

ownership or control of the contracting
corporations does not liberate them
from the impact of the antitrust laws.
E.g., Kiefer—Stewart Co. v. Seagram
& Sons, [340 U.S.] at 215 [71
S.Ct., at 261]. Nor do we find
any support in reason or authority
for the proposition that agreements
between legally separate persons and
companies to suppress competition
among themselves and others can be
justified by labeling the project a ‘joint

common
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Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752 (1984)
104 S.Ct. 2731, 81 L.Ed.2d 628, 1984-2 Trade Cases P 66,065

venture.” Perhaps every agreement and 7
combination to restrain trade could be

so labeled.” 341 U.S., at 598, 71 S.Ct.,

at 974.

“There remains for consideration only
the Court of Appeals' alternative
holding that the Sherman Act
claim should be dismissed because
respondents were all part of a single
business entity and were therefore
entitled to cooperate without creating
an illegal conspiracy. But since
respondents Midas and International
availed themselves of the privilege
of doing business through separate
corporations, the fact of common
ownership could not save them from
any of the obligations that the law
imposes on separate entities. See
Timken Co. v. United States, 341 U.S.
593, 598 [ [ [ [71 S.Ct. 971, 974, 95
L.Ed. 1199] (1951); United States v.
Yellow Cab Co., 332 U.S. 218, 227
[67 S.Ct. 1560, 1565, 91 L.Ed. 2010]
(1947).” 392 U.S., at 141-142, 88
S.Ct., at 1985-1986.

*783 Thus, the rule announced today is
inconsistent with what this Court has held on

at least seven previous occasions. ’ Perhaps
*%*2748 most illuminating is the fact that until
today, whether they favored the doctrine or not,
it had been the universal conclusion of both

the lower courts® and the commentators ® that
this Court's cases establish that a parent *784
and a wholly owned subsidiary corporation are
capable of conspiring in violation of § 1. In this
very case the Court of Appeals observed:

Also pertinent is United States v.
Citizens & Southern National Bank,
422 U.S. 86, 95 S.Ct. 2099, 45 L.Ed.2d
41 (1975), in which the Court wrote:
“The central message of the Sherman
Act is that a business entity must
find new customers and higher profits
through internal expansion—that is,
by competing successfully rather
than by arranging treaties with its
competitors. This Court has held that
even commonly owned firms must
compete against each other, if they
hold themselves out as distinct entities.
‘The corporate interrelationships of the
conspirators ... are not determinative of
the applicability of the Sherman Act.’
United States v. Yellow Cab Co., 332
U.S. 218, 227 [67 S.Ct. 1560, 1565, 91
L.Ed. 2010]. See also Kiefer—Stewart
Co. v. Joseph E. Seagram & Sons,
Inc., 340 U.S. 211, 215 [71 S.Ct. 259,
261, 95 L.Ed. 219]; Timken Roller
Bearing Co. v. United States, 341 U.S.
593, 598 [71 S.Ct. 971, 974, 95 L.Ed.
1199]; Perma Life Mufflers, Inc. .
International Parts Corp., 392 U.S. 134,
141-142 [88 S.Ct. 1981, 1985-1986,
20 L.Ed.2d 982].” Id., at 116-117, 95
S.Ct., at 2116-2117.

See, e.g., William Inglis & Sons Baking
Co. v. ITT Continental Baking Co.,
668 F.2d 1014, 1054 (CA9), cert.
denied, 459 U.S. 825, 103 S.Ct. 57, 74
L.Ed.2d 61 (1982); Ogilvie v. Fotomat
Corp., 641 F.2d 581, 587-588 (CAS
1981); Las Vegas Sun, Inc. v. Summa
Corp., 610 F.2d 614, 617-618 (CA9
1979), cert. denied, 447 U.S. 906, 100
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S.Ct. 2988, 64 L.Ed.2d 855 (1980);
Photovest Corp. v. Fotomat Corp., 606
F.2d 704,726 (CA7 1979), cert. denied,
445 U.S. 917, 100 S.Ct. 1278, 63
L.Ed.2d 601 (1980); Columbia Metal
Culvert Co. v. Kaiser Aluminum &
Chemical Corp., 579 F.2d 20, 33-35
and, n. 49 (CA3), cert. denied, 439
U.S. 876, 99 S.Ct. 214, 58 L.Ed.2d
190 (1978); H & B Equipment Co. v.
International Harvester Co., 577 F.2d
239, 244-245 (CAS5 1978); George
R. Whitten, Jr., Inc. v. Paddock Pool
Builders, Inc., 508 F.2d 547, 557 (CA1
1974), cert. denied, 421 U.S. 1004, 95
S.Ct. 2407, 44 L.Ed.2d 673 (1975).

See, e.g., Report of the Attorney
General's National Committee to Study
the Antitrust Laws 30-36 (1955)
(hereinafter cited as Attorney General's

Committee Report); L. Sullivan,
Law of Antitrust § 114 (1977);
Areeda, Intraenterprise Conspiracy

in  Decline, 97 Harv.L.Rev. 451
(1983); Handler, Through the Antitrust
Looking Glass—Twenty—First Annual
Antitrust Review, 57 Calif.L.Rev.
182, 182-193 (1969); Handler &
Smart, The Present Status of the
Intracorporate Conspiracy Doctrine, 3
Cardozo L.Rev. 23, 26-61 (1981);
McQuade, Conspiracy Multicorporate

Enterprises, and Section 1 of
the Sherman Act, 41 Va.L.Rew.
183, 188212 (1955); Willis &

Pitofsky, Antitrust Consequences of
Using Corporate Subsidiaries, 43
N.Y.U.L.Rev. 20, 22-24 (1968);
Comment, Intraenterprise Antitrust
Conspiracy: A Decisionmaking

Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752 (1984)
104 S.Ct. 2731, 81 L.Ed.2d 628, 1984-2 Trade Cases P 66,065

Approach, 71 Calif.L.Rev. 1732,
1739-1745 (1983) (hereinafter cited
as  Comment, Decisionmaking);
Comment, All in the Family:
When Will Internal Discussions Be
Labeled Intra—Enterprise Conspiracy?,
14 Duquesne L.Rev. 63 (1975); Note,
“Conspiring Entities” Under Section 1
of the Sherman Act, 95 Harv.L.Rev.
661 (1982); Note, Intra—Enterprise
Conspiracy Under Section 1 of the
Sherman Act: A Suggested Standard,
75 Mich.L.Rev. 717, 718727 (1977)
(hereinafter cited as Note, Suggested
Approach).

“[TThe salient factor is that the Supreme Court's
decisions, while they need not be read with
complete literalism, of course they cannot be
ignored. It is no accident that every Court of
Appeals to consider the question has concluded
that a parent and its subsidiary have the same
capacity to conspire, whether or not they can be
found to have done so in a particular case.” 691
F.2d 310, 317 (CA7 1982) (footnotes omitted).

Thus, we are not writing on a clean slate. “[W]e
must bear in mind that considerations of stare
decisis weigh heavily in the area of statutory
construction, where Congress is free to change
this Court's interpretation of its legislation.”
Illinois Brick Co. v. Illinois, 431 U.S. 720, 736,

97 S.Ct. 2061, 2069, 52 L.Ed.2d 707 (1977). 1°
There can be no doubt that the Court today
changes what has been taken to be the long-
settled rule: a rule that Congress did not revise
at any point in the last four decades. At a
minimum there should be a strong presumption
against the approach taken today by the Court.
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It is to the merits of that approach that I now
turn.

10 See also Monsanto Co. v. Spray—Rite

Service Co., 465 U.S. 752, 769, 104
S.Ct. 1464, 1473, 79 L.Ed.2d 775
(1984) (BRENNAN, J., concurring).

II

The language of § 1 of the Sherman Act
is sweeping in its breadth: “Every contract,
combination in the form of trust or *785
otherwise, or conspiracy, in restraint of trade
or commerce among the several States, ... is
declared to be illegal.” **2749 15 U.S.C. § 1.
This Court has long recognized that Congress
intended this language to have a broad sweep,
reaching any form of combination:

“[IIn view of the many new forms of
contracts and combinations which were being
evolved from existing economic conditions,
it was deemed essential by an all-embracing
enumeration to make sure that no form of
contract or combination by which an undue
restraint of interstate or foreign commerce
was brought about could save such restraint
from condemnation. The statute under this
view evidenced the intent not to restrain the
right to make and enforce contracts, whether
resulting from combination or otherwise, which
did not unduly restrain interstate or foreign
commerce, but to protect that commerce from
being restrained by methods, whether old or
new, which would constitute an interference
that is an undue restraint.” Standard Oil Co. v.
United States, 221 U.S. 1, 59-60, 31 S.Ct. 502,
515-516, 55 L.Ed. 619 (1911).

This broad construction is illustrated by
the Court's refusal to limit the statute to
actual agreements. Even mere acquiescence
in an anticompetitive scheme has been held

sufficient to satisfy the statutory language. I

1 See Albrecht v. Herald Co., 390 U.S.
145, 149, 88 S.Ct. 869, 871, 19 L.Ed.2d
998 (1968); United States v. Parke,
Davis & Co., 362 U.S. 29, 44, 80
S.Ct. 503, 511, 4 L.Ed.2d 505 (1960).
See also Monsanto Co. v. Spray—Rite
Service Co., 465 U.S. 752, 764, n. 9,
104 S.Ct. 1464, 1471,n. 9, 79 L.Ed.2d
775 (1984).

Since the statute was written against the

background of the common law, 12 reference
to the common law is particularly enlightening
in construing the statutory requirement of
a “contract, combination in the form of
trust or otherwise, or conspiracy.” Under the
common law, the question whether *786
affiliated corporations constitute a plurality
of actors within the meaning of the statute
is easily answered. The well-settled rule
1s that a corporation is a separate legal
entity; the separate corporate form cannot be

disregarded. 3 The Congress that passed the
Sherman Act was well acquainted with this
rule. See 21 Cong.Rec. 2571 (1890) (remarks
of Sen. Teller) (“Each corporation is a creature
by itself”). Thus it has long been the law of
criminal conspiracy that the officers of even
a single corporation are capable of conspiring

with each other or the corporation. % This
Court has held that a corporation can conspire

with its employee, 15 and #*2750 that a labor
union can ‘“combine” with its business agent
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Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752 (1984)
104 S.Ct. 2731, 81 L.Ed.2d 628, 1984-2 Trade Cases P 66,065

within the meaning of § 1.6 This concept
explains the Timken Court's statement that
the affiliated corporations in that case made
*787 ‘“agreements between legally separate
persons,” 341 U.S., at 598, 71 S.Ct., at 975.
Thus, today's holding that agreements between
parent and subsidiary corporations involve
merely unilateral conduct is at odds with the
way that this Court has traditionally understood
the concept of a combination or conspiracy, and
also at odds with the way in which the Congress
that enacted the Sherman Act surely understood
it.
12 E.g., Associated General Contractors
of California, Inc. v. Carpenters, 459
U.S.519,531-532,103 S.Ct. 897, 904—
905, 74 L.Ed.2d 723 (1983); National
Society of Professional Engineers v.
United States, 435 U.S. 679, 687-688,
98 S.Ct. 1355, 13631364, 55 L.Ed.2d
637 (1978); Standard Oil, 221 U.S., at
59,31 S.Ct., at 515.

13 See, e.g., Schenley Corp. v. United

States, 326 U.S. 432,437, 66 S.Ct. 247,
249,90 L.Ed. 181 (1946) (per curiam);
New Colonial Ice Co. v. Helvering, 292
U.S. 435, 440442, 54 S.Ct. 788, 790—
791, 78 L.Ed. 1348 (1934); Burnet v.
Clark, 287 U.S. 410, 535 S.Ct. 207, 77
L.Ed. 397 (1932); Louisville, C. & C.R.
Co. v. Letson, 2 How. 497, 558-559, 11
L.Ed. 353 (1844); Bank of the United
States v. Deveaux, 5 Cranch 61, 3 L.Ed.
38 (1809).

14 Attorney General's Committee Report,

supra n. 9, at 30-31 (citing Barron
v. United States, 5 F.2d 799 (CAl
1925); Mininsohn v. United States,
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101 F.2d 477 (CA3 1939); Egan v.
United States, 137 F.2d 369 (CAS),
cert. denied, 320 U.S. 788, 64 S.Ct.
195, 88 L.Ed. 474 (1943)). See also,
e.g., United States v. Hartley, 678
F.2d 961, 971-972 (CA11 1982), cert.
denied, 459 U.S. 1170, 103 S.Ct. 815,
74 L.Ed.2d 1014 (1983); Alamo Fence
Co. of Houston v. United States, 240
F.2d 179 (CAS 1957); Patterson v.
United States, 222 F. 599, 618-619
(CA6), cert. denied, 238 U.S. 635,
35 S.Ct. 939, 59 L.Ed. 1499 (1915);
Union Pacific Coal Co. v. United
States, 173 F. 737 (CA8 1909); United
States v. Consolidated Coal Co., 424
F.Supp. 577, 579-581 (SD Ohio 1976);
United States v. Griffin, 401 F.Supp.
1222, 1224-1225 (SD Ind.1975), affd
mem. sub nom. United States v. Metro
Management Corp., 541 F.2d 284 (CA7
1976); United States v. Bridell, 180
F.Supp. 268, 273 (ND I11.1960); United
States v. Kemmel, 160 F.Supp. 718
(MD Pa.1958); Welling, Intracorporate
Plurality in Criminal Conspiracy Law,
33 Hastings L.J. 1155, 1191-1199
(1982).

See Hyde v. United States, 225 U.S.
347, 367-368, 32 S.Ct. 793, 802—-803,
56 L.Ed. 1114 (1912). See also United
States v. Sampson, 371 U.S. 75, 83
S.Ct. 173, 9 L.Ed.2d 136 (1962); Fong
Foo v. United States, 369 U.S. 141,
82 S.Ct. 671, 7 L.Ed.2d 629 (1962)
(per curiam); Lott v. United States, 367
U.S. 421, 81 S.Ct. 1563, 6 L.Ed.2d 940
(1961); Nye & Nissen v. United States,
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336 U.S. 613, 69 S.Ct. 766, 93 L.Ed.
919 (1949).

16 See Duplex Printing Press Co. w.

Deering, 254 U.S. 443, 465, 41 S.Ct.
172,176, 65 L.Ed. 349 (1921).

Holding that affiliated corporations cannot
constitute a plurality of actors is also
inconsistent with the objectives of the Sherman
Act. Congress was particularly concerned with
“trusts,” hence itnamed them in § 1 as a specific
form of ‘“combination” at which the statute
was directed. Yet “trusts” consisted of affiliated
corporations. As Senator Sherman explained:
“Because these combinations are always in
many States and, as the Senator from Missouri
says, it will be very easy for them to make
a corporation within a State. So they can; but
that is only one corporation of the combination.
The combination is always of two or more,
and in one case of forty-odd corporations, all
bound together by a link which holds them
under the name of trustees, who are themselves
incorporated under the laws of one of the
States.” 21 Cong.Rec. 2569 (1890).

¢

The activities of these “combinations” of
affiliated corporations were of special concern:
“[Alssociated enterprise and capital are not
satisfied with partnerships and corporations
competing with each other, and have invented
a new form of combination commonly
called trusts, that seeks to avoid competition
by combining the controlling corporations,
partnerships,
the same business, and placing the power
and property of the combination under the
government of a few individuals, and often

and individuals engaged in

under the control of a single man called a
trustee, a chairman, or a president.

*788 “The sole object of such a combination is
to make competition impossible. It can control
the market, raise or lower prices, as will best
promote its selfish interests, reduce prices in a
particular locality and break down competition
and advance prices at will where competition
does not exist. Its governing motive is to
increase the profits of the parties composing
it. The law of selfishness, uncontrolled by
competition, compels it to disregard the
interest of the consumer. It dictates terms
to transportation companies, it commands the
price of labor without fear of strikes, for in its
field it allows no competitors.... It is this kind
of a combination we have to deal with now.”

Id., at 2457. "7

7" See also 21 Cong.Rec. 2562 (1890)

(remarks of Sen. Teller); id., at 2570
(remarks of Sen. Sherman); id., at 2609
(remarks of Sen. Morgan).

Thus, the corporate subsidiary, when used as
a device to eliminate competition, was one
of the chief evils to which the Sherman Act

was addressed.'® The anomaly **2751 in
today's holding is that the corporate devices
most similar to the original “trusts” are now
those which free an enterprise from antitrust
scrutiny.

18 This  legislative  history  thus
demonstrates the error in the majority's
conclusion that only acquisitions of
corporate affiliates fall within § 1.
See ante, at 2737. The conduct of the
trusts that Senator Sherman and others
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objected to went much further than
mere acquisitions. Indeed, the irony of
the Court's approach is that, had it been
adopted in 1890, it would have meant
that § 1 would have no application to
trust combinations which had already
been formed—the very trusts to which
Senator Sherman was referring.

I cannot believe that the Court really
intends to express doubt as to whether
the Congress that passed the Sherman
Act thought conspiracy doctrine could
apply to corporations. Ante, at 2744,
n. 24. If that were not the case,
then the Sherman Act would have no
application to corporations. Since, as
1s clear and as the Court concedes,
the Sherman Act does apply to
corporations, there can be no doubt
that Congress intended to apply the law
of conspiracy to agreements between
corporations.

*789 III

The Court's reason for rejecting the concept of
a combination or conspiracy among a parent
corporation and its wholly owned subsidiary
is that it elevates form over substance—
while in form the two corporations are
separate legal entities, in substance they are a
single integrated enterprise and hence cannot
comprise the plurality of actors necessary to
satisfy § 1. Ante, at 2742-2744. In many
situations the Court's reasoning is perfectly
sensible, for the affiliation of corporate entities
often is procompetitive precisely because, as
the Court explains, it enhances efficiency. A
challenge to conduct that is merely an incident
of the desirable integration that accompanies

such affiliation should fail. However, the
protection of such conduct provides no
justification for the Court's new rule, precisely
because such conduct cannot be characterized
as an unreasonable restraint of trade violative
of § 1. Conversely, the problem with the
Court's new rule is that it leaves a significant
gap in the enforcement of § 1 with respect
to anticompetitive conduct that is entirely
unrelated to the efficiencies associated with
integration.

Since at least United States v. Colgate &
Co., 250 U.S. 300, 39 S.Ct. 465, 63 L.Ed.
992 (1919), § 1 has been construed to
require a plurality of actors. This requirement,
however, is a consequence of the plain statutory
language, not of any economic principle. As an
economic matter, what is critical is the presence
of market power, rather than a plurality of

actors. '’ From a competitive standpoint, a
decision of a single firm possessing power
to reduce output and raise prices above
competitive levels has the same consequence
as a decision by two firms acting together
who have acquired an equivalent amount of

market *790 power through an agreement

not to compete.20 Unilateral conduct by
a firm with market power has no less
anticompetitive potential than conduct by a
plurality of actors which generates or exploits

the same powelr,21 and probably more, since
the **2752 unilateral actor avoids the policing
problems faced by cartels.

19 Market power is the ability to raise

prices above those that would be
charged in a competitive market. See
Jefferson Parish Hosp. Dist. No. 2 .
Hyde, 466 U.S. 2, 27, n. 46, 104
S.Ct. 1551, 1556, n. 46, 80 L.Ed.2d


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS1&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS1&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS1&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS1&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1919100313&pubNum=0000708&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1919100313&pubNum=0000708&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1919100313&pubNum=0000708&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS1&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984115095&pubNum=0000708&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_1556&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1556
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984115095&pubNum=0000708&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_1556&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1556
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984115095&pubNum=0000708&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_1556&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1556

Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752 (1984)

104 S.Ct. 2731, 81 L.Ed.2d 628, 1984-2 Trade Cases P 66,065

20

2 (1984); United States Steel Corp. v.
Fortner Enterprises, Inc., 429 U.S. 610,
620, 97 S.Ct. 861, 867, 51 L.Ed.2d 80
(1977); United States v. E.I. du Pont
de Nemours & Co., 351 U.S. 377, 391,
76 S.Ct. 994, 1005, 100 L.Ed. 1264
(1956).

Significantly, the Court never
suggests that the plurality-of-actors
requirement has any intrinsic economic
significance. Rather, it suggests
that the requirement has evidentiary
significance: combinations are more
likely to signal anticompetitive conduct
than is unilateral activity: “In any
conspiracy, two or more entities that
previously pursued their own interests
separately are combining to act as one
for their common benefit. This not
only reduces the diverse directions in
which economic power is aimed but
suddenly increases the economic power
moving in one particular direction.”
Ante, at 2741. That is true, but it is
also true of any ordinary commercial
contract between separate entities,
as can be seen if one substitutes
the word “contract” for “conspiracy”
in the passage [ have quoted.
The language of the Sherman Act
indicates that it treats “contracts” and
“conspiracies” as equivalent concepts
—both satisfy the multiplicity-of-
actors requirement—and yet one of the
most fundamental points in antitrust
jurisprudence, dating at least to
Standard Oil, is that there is nothing
inherently anticompetitive about a
contract. Similarly, an agreement to
act “for common benefit” in itself is

unremarkable—all agreements are in
some sense a restraint of trade be they
contracts or conspiracies. It is only
when trade is unreasonably restrained
that § 1 is implicated. The Court's
evidentiary concern lacks merit.

21 We made this point in the context

of resale price maintenance in United
States v. Parke, Davis & Co., 362 U.S.
29,80 S.Ct. 503, 4 L.Ed.2d 505 (1960):
“The Sherman Act forbids
combinations of traders to suppress
competition. True, there results
the same economic effect as
is accomplished by a prohibited
combination to  suppress  price
competition if each customer, although
induced to do so solely by
a manufacturer's announced policy,
independently decides to observe
specified resale prices. So long as
Colgate is not overruled, this result
is tolerated but only when it is the
consequence of a mere refusal to sell
in the exercise of a manufacturer's right
‘freely to exercise his own independent
discretion as to parties with whom he
will deal.” ” Id., at 44, 80 S.Ct., at 512
(quoting Colgate, 250 U.S., at 307, 39
S.Ct., at 468).

The rule of Yellow Cab thus has an economic
justification. It addresses a gap in antitrust
enforcement by reaching anticompetitive
agreements between affiliated corporations
which *791 have sufficient market power
to restrain marketwide competition, but not
sufficient power to be considered monopolists

within the ambit of § 2 of the Act.?? The


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984115095&pubNum=0000708&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_1556&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1556
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118730&pubNum=0000708&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_867&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_867
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118730&pubNum=0000708&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_867&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_867
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118730&pubNum=0000708&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_867&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_867
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118730&pubNum=0000708&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_867&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_867
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956111799&pubNum=0000708&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_1005&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1005
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956111799&pubNum=0000708&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_1005&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1005
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956111799&pubNum=0000708&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_1005&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1005
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956111799&pubNum=0000708&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_1005&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1005
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS1&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960104723&pubNum=0000708&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960104723&pubNum=0000708&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960104723&pubNum=0000708&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960104723&pubNum=0000708&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_512&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_512
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1919100313&pubNum=708&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_468&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_468
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1919100313&pubNum=708&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_468&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_468
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS2&originatingDoc=I6159badf9c1f11d9bc61beebb95be672&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752 (1984)
104 S.Ct. 2731, 81 L.Ed.2d 628, 1984-2 Trade Cases P 66,065

doctrine is also useful when a third party
declines to join a conspiracy to restrain trade
among affiliated corporations, and is harmed
as a result through a boycott or similar tactics
designed to penalize the refusal. In such cases,
since there has been no agreement with the
third party, only an agreement between the
affiliated corporations can be the basis for §

1 inquiry. 23 Finally, it must be remembered
that not all persons who restrain trade wear
grey flannel suits. Businesses controlled by
organized crime often attempt to gain control
of an industry through violence or intimidation
of competitors; in such cases § 1 can be
applied to separately incorporated businesses
which benefit from such tactics, but which may

be ultimately controlled by a single criminal

enterprise. 24

22 “[I]t 1s the potential which this
conspiracy concept holds for the
development of a rational enforcement
policy which, if anything, will
ultimately attract the courts. If
conduct of a single corporation which
restrains trade were to violate Section
I, a forceful weapon would be
available to the government with
which to challenge conduct which
in oligopolistic industries creates or
reinforces entry barriers. Excessive
advertising in the cereal, drug, or
detergent industries, style
changes in the auto industry, and other
such practices could be reached as

annual

23

24

restraint of trade rule be overbroad. It
would in no way threaten single firm
activity—setting a price, deciding what
market it would deal in, or the like
—which did not threaten competitive
conditions.” L. Sullivan supra, n. 9, §
114, at 324 (footnotes omitted).

This was the case in Kiefer—Stewart,
for example. Seagram had refused to
sell liquor to Kiefer—Stewart unless
it agreed to an illegal resale price
maintenance scheme. Kiefer—Stewart
refused to agree, and as a result was
injured by losing access to Seagram's
products. See 340 U.S., at 213, 71
S.Ct., at 260.

See United States v. Turkette, 452
U.S. 576, 588-593, 101 S.Ct. 2524,
2531-2534, 69 L.Ed.2d 246 (1981)
(discussing congressional findings
underlying the Organized Crime
Control Act of 1970). Section 1 of
the Sherman Act has on occasion
been used against various types of
racketeering activity. See Hartwell,
Criminal RICO and Antitrust, 52
Antitrust L.J. 311, 312-313 (1983);
McLaren, Antitrust and Competition
—Review of the Past Year and
Suggestions for the Future, in New
York State Bar Assn., 1971 Antitrust
Law Symposium 1, 3 (1971).

soon as they threatened to inhibit
competition; there would be no need
to wait until a ‘dangerous probability’
of monopoly had been reached, the
requirement under Section 2 ‘attempt’
doctrine. Nor would a single firm

*792 The rule of Yellow Cab and its progeny is
not one that condemns every parent-subsidiary
relationship. A single firm, no matter what its
corporate structure may be, is not expected to

compete with itself. 25 Functional integration
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by its very nature requires unified action; hence
in itself it has never been sufficient to establish
the **2753 existence of an unreasonable
restraint of trade: “In discussing the charge
in the Yellow Cab case, we said that the fact
that the conspirators were integrated did not
insulate them from the act, not that corporate
integration violated the act.” United States
v. Columbia Steel Co., 334 U.S. 495, 522,
68 S.Ct. 1107, 1121, 92 L.Ed. 1533 (1948).
Restraints that act only on the parent or its
subsidiary as a consequence of an otherwise
lawful integration do not violate § 1 of the

Sherman Act. >® But if the behavior at issue is
unrelated to any functional integration between
the affiliated corporations and *793 imposes a
restraint on third parties of sufficient magnitude
to restrain marketwide competition, as a matter
of economic substance, as well as form, it
is appropriate to characterize the conduct as

a “combination or conspiracy in restraint of

trade.”?’

25 See Comment, Decisionmaking, supra

n. 9, at 1753-1757; Note, Suggested
Standard, supra n. 9, at 735-738.
Professor Sullivan elaborates:

“Picture, at one end of the spectrum,
a family business which operates
one retail store in each of three or
four adjacent communities. All of the
stores are managed as a unit by one
individual, the founder of the business
who sets policy, does all the buying,
decides on all the advertising, sets
prices, and hires and fires all employees
other than family members. The fact
that each store is operated by a separate
corporation should not convert a family
business into a cartel.... If there is,
as a practical matter, an integrated

26

27

ownership and management, this small
business is a single firm. And a single
firm cannot compete with itself. Hence
it cannot restrain price competition
with itself, or divide markets with
itself, or act as a common purchasing
agent for itself or otherwise restrain
competition with itself, regardless of
how many separate corporations the
single firm may, for reasons unrelated
to the act, be divided into.” L. Sullivan,
supran. 9, § 114, at 326-327.

Thus, the Court i1s wrong to suggest,
ante, at 2742, 2744-2745, and n. 24,
that Yellow Cab could reach truly
unilateral conduct involving only the
employees of a single firm.

If the rule of Yellow Cab and its
progeny could be easily circumvented
through, for use of
unincorporated divisions instead of
subsidiaries, then there would be
reason to question its efficacy as a
tool for rational antitrust enforcement.
However, the Court is incorrect when
it asserts, ante, at 2742, 2743, that
there is no economic substance in
a distinction between unincorporated
divisions, which cannot provide a
plurality of actors, and wholly owned
subsidiaries, which under Yellow
Cab can. If that were the case,
incorporated subsidiaries would never
be used to achieve integration—the
ready availability of an unincorporated
alternative would always be employed
in order to avoid antitrust liability.
The answer is provided by the Court
itself—the use of subsidiaries often

example,
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makes possible operating efficiencies
that are unavailable through the use
of unincorporated divisions. Ante, at
2743. We may confidently assume
that
contingent antitrust liability exceeds
the savings it realizes through the
use of subsidiaries already utilizes
unincorporated divisions instead of
corporate subsidiaries. Thus, it is more
than merely a question of form when
a decision is made to use corporate
subsidiaries instead of unincorporated
divisions, and the rule is not that easily
circumvented.

any corporate parent whose

For example, in Yellow Cab the Court read
the complaint as alleging that integration had
assisted the parent in excluding competing
manufacturers from the marketplace, 332
U.S., at 226-227, 67 S.Ct., at 1564-1565,
leading the Court to conclude that “restraint
of interstate trade was not only effected
by the combination of the appellees but
was the primary object of the combination.”
Id., at 227, 67 S.Ct, at 1565. Similarly,
in Crescent Amusement the Court noted
that corporate affiliation between exhibitors
enhanced their buying power and “was one of
the instruments in ... making the conspiracy
effective” in excluding independents from
the market. 323 U.S., at 189-190, 65 S.Ct.,
at 262-263. Thus, in both cases the Court
found that the affiliation enhanced the ability
of the parent corporation to exclude the
competition of third parties, and hence raised
entry *794 barriers faced by actual and
potential competitors. When conduct restrains
trade not merely by integrating affiliated
corporations but rather by restraining the

ability of others to compete, that conduct has
competitive significance drastically different

from procompetitive integration. 28 In **2754
these cases, the affiliation assisted exclusionary
conduct; it was not the competitive equivalent
of unilateral integration but instead generated
power to restrain marketwide competition.

28 See L. Sullivan, supra n. 9, § 114, at

328 (“To have two competitors acting
concertedly two separate firms, not just
persons, are needed. Thus ‘concerted
action’ by two ‘legal persons' which
is limited solely to the internal
management of a single firm does
not restrain competition; but ‘concerted
action’ by two ‘legal persons' which
erects barriers to entry by another
separate firm, a competitor or potential
competitor, can be a restraint of
trade™); see also Willis & Pitofsky,
supra n. 9, at 38—41. The Attorney
General's National Committee to Study
the Antitrust Laws made the same point
in 1955:

“The substance of the Supreme Court
decisions is that concerted action
between a parent and subsidiary or
between subsidiaries which has for
its purpose or effect coercion or
unreasonable restraint on the trade of
strangers to those acting in concert is
prohibited by Section 1. Nothing in
these opinions should be interpreted as
justifying the conclusion that concerted
action solely between a parent and
subsidiary or subsidiaries, the purpose
and effect of which is not coercive
restraint of the trade of strangers to
the corporate family, violates Section 1.
Where such concerted action restrains
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no trade and is designed to restrain no
trade other than that of the parent and its
subsidiaries, Section 1 1s not violated.”
Attorney General's Committee Report,
supran. 9, at 34.

There are other ways in which corporate
affiliation can operate to restrain competition.
A wholly owned subsidiary might market a
“fighting brand” or engage in other predatory
behavior that would be more effective if
its ownership were concealed than if it was
known that only one firm was involved. A
predator might be willing to accept the risk
of bankrupting a subsidiary when it could not
afford to let a division incur similar risks.
Affiliated corporations might enhance their
power over suppliers by agreeing to refuse to
deal with those who deal with an actual or
potential competitor *795 of one of them; such

a threat might be more potent coming from both

corporations than from only one. 29

29 Professor Sullivan provides another

example:  “[Plicture a  parent
corporation and its wholly owned
subsidiary (or two corporations wholly
owned by the parent
stockholder group) which operate,
respectively, a newspaper and a radio
station in the same city. If the radio
station, which has no local competitors,
were to deny advertising to a local
business because the latter advertised
in a rival newspaper, the integration
between the two corporations, however
close of ownership or
management or both, would not protect
them from a charge of conspiracy to
restrain trade.... [T]he concerted action
here involved is not merely carrying on

Same or

in terms

the business of a single integrated firm,
it is action which is aimed at restraining
trade by utilizing such market power
as is possessed by the firm because
of its radio station in order to erect
a competitive barrier in front of a
competitor of the firm's newspaper.”
L. Sullivan, supra n. 9, § 114, at 327
(footnote omitted).

In this case, it may be that notices to
potential suppliers of respondent emanating
from Copperweld carried more weight than
would notices coming only from Regal.
There was evidence suggesting that Regal
and Copperweld were not integrated, and
that the challenged agreement had little to
do with achieving procompetitive efficiencies
and much to do with protecting Regal's
market position. The Court does not even
try to explain why their common ownership
meant that Copperweld and Regal were
merely obtaining benefits associated with the
efficiencies of integration. Both the District
Court and the Court of Appeals thought that
their agreement had a very different result—
that it raised barriers to entry and imposed an
appreciable marketwide restraint. The Court's
discussion of the justifications for corporate
affiliation 1is therefore entirely abstract—
while it dutifully lists the procompetitive
justifications for corporate affiliation, ante, at
2743, it fails to explain how any of them
relate to the conduct at issue in this case.
What is challenged here is not the fact of
integration between Regal and Copperweld,
but their specific agreement with respect to
Independence. That agreement concerned the
exclusion of *796 Independence from the
market, and not any efficiency resulting from
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integration. The facts of this very case belie
the conclusion that affiliated corporations are
incapable of engaging in the kind of conduct
that threatens marketwide competition. The
Court does not even attempt to assess the
competitive significance of the conduct under
challenge here—it never tests its economic
assumptions against the concrete facts before
it. Use of economic theory without reference
to the competitive impact of the particular
economic arrangement at issue is properly
criticized when it produces overly broad per

se rules of antitrust liability; 30" criticism is no
less warranted when a per se rule of antitrust
immunity 1s adopted in the same way.

30 E.g., Continental T.V., Inc. v. GTE
Sylvania Inc., 433 U.S. 36, 97 S.Ct.
2549, 53 L.Ed.2d 568 (1977).

In sum, the question that the Court should
ask is not why a wholly owned subsidiary
should be treated differently from a corporate
division, since the immunity accorded that type
of arrangement is a necessary consequence of
Colgate. Rather the question should be why two
corporations that engage in a predatory course
of conduct which produces a marketwide
restraint **2755 on competition and which, as
separate legal entities, can be easily fit within
the language of § 1, should be immunized
from liability because they are controlled by the
same godfather. That is a question the Court
simply fails to confront. I respectfully dissent.

All Citations

467 U.S. 752,104 S.Ct. 2731, 81 L.Ed.2d 628,
1984-2 Trade Cases P 66,065
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Synopsis

Church brought action against manufacturer
of asbestos-containing acoustical plaster to
recover costs of removal. The United States
District Court for the District of Maryland,
Joseph C. Howard, J., granted summary
judgment in favor of manufacturer, and church
appealed. The Court of Appeals, K.K. Hall,
Circuit Judge, held that: (1) action was barred
by statute of repose; (2) statute of repose was
not tolled by alleged fraudulent concealment
of the manufacturer; and (3) statute of
repose was not preempted by Comprehensive
Environmental Response, Compensation, and
Liability Act.

Affirmed.

Procedural Posture(s): On Appeal; Motion
for Summary Judgment.
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*864 Before RUSSELL and HALL, Circuit
Judges, and BUTZNER, Senior Circuit judge.

Opinion
K.K. HALL, Circuit Judge:

The First United Methodist Church of
Hyattsville, Maryland (“First United”) appeals
the district court's grant of partial summary
judgment in favor of United States Gypsum
Company (“USG”) based on a Maryland
statute of repose, § 5-108 Md.Cts. &
Jud.Proc.Code Ann. Specifically, the district
court held that the repose period of § 5-108(a)
was not preempted by the Comprehensive
Environmental Response and Compensation
Act of 1980 (“CERCLA”), 42 U.S.C. § 9658.
Finding no error, we affirm.

L.

In 1961, First United undertook construction
of a new church building. At the direction of
the building's architect, an asbestos-containing
acoustical plaster, manufactured by USG, was
applied to the building's ceilings. The church
was consecrated on May 20, 1962, and has been
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in continuous use ever since. In 1969, a portion
of the ceiling was replaced and asbestos-laden
plaster was again used.

In July, 1985, First United became concerned
over the possibility that asbestos materials may
have been used in the construction of the
church. In August, the presence of danger from
the acoustical plaster was discovered and First
United's Board of Trustees directed its removal
from the building.

On June 15, 1988, First United brought suit
against USG in Maryland state court alleging
that the plaster posed a health hazard to those
who frequently occupied the building. The
Church sought to recover the cost of the
removal of the plaster, an amount in excess of
$225,000.00. USG removed the case to federal
court without opposition.

First United's complaint advanced the state law
theories of strict liability, negligence, breach
of express and implied warranties, and fraud.
On July 26, USG filed a motion for partial
summary judgment on all claims arising from
installation of the plaster which occurred before
June 17, 1966, interposing Maryland's 20—
year statute of repose as a complete defense.
§ 5-108(a) Md.Cts. & Jud.Proc.Code Ann.
On October 13, the district court granted
the motion and, finding no reason for just
delays, entered a final judgment pursuant to
Fed.R.Civ.P. 54(b) as to all pre—1966 claims.
This appeal followed.

II.

First United makes several arguments against
the application of the statute of repose to its
claims. The church's primary contention is that
manufacturers are not in the class of persons
protected by the statute. Alternatively, First
United argues that even if the statute applies,
USG's fraudulent concealment of the hazards
of its plaster serve to toll the statute's running.
Finally, the church argues that the time limits
of § 5-108, as applied to its claims, have
been preempted by CERCLA's § 9658, which
establishes a uniform statute of limitations for
all state law property damage actions based on
the release of any hazardous substance into the
environment. We address these arguments in
turn.

The statute of repose reads in pertinent part:

§ 5-108. Injury to person or property
occurring after completion of improvement
to realty.

(a) Injury occurring more than 20 years
later—Except as provided by this section,
no cause of action for damages accrues
and a person may not seek contribution
or indemnity for damages incurred when
wrongful death, personal injury, or injury
to real or personal property resulting from
the defective and unsafe condition of an
improvement to real property occurs more
than 20 years after the date the entire
improvement first becomes available for its
intended use.

First United bases its narrow reading of this
broad grant of immunity on a passage from the
statute's legislative history that characterizes
the statute as protecting “builders, contractors,
landlords, and *865 realtors.” See Allentown
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Plaza Associates v. Suburban Propane Gas
Corp., 43 Md.App. 337, 34244, 405 A.2d 326
(1979) (discussing the Revisor's Note to § 5—
108). According to First United's argument,
because USG as manufacturer of the plaster
does not fit into one of these categories, it
cannot have benefit of the statute. We do not
agree.

While a statute's legislative history is often
helpful in resolving ambiguity, one of the time-
honored maxims of statutory construction is
that when the language of a statute is clear,
there is no need to rely on its legislative history.
Ex Parte Collett, 337 U.S. 55, 61, 69 S.Ct.
944, 947, 93 L.Ed. 1207 (1949). Such is the
case here. This statute unequivocally states that
“no cause of action for damages accrues” after
the 20—year time limit. And, it is completely
silent as to any limitation on the class of
persons it protects. To remove manufacturers
from the ambit of § 5-108(a) as First United
suggests, would be flatly inconsistent with this
language's plain mandate. We are not alone in
reaching this result.

In J.H. Westerman Co. v. Fireman's Fund Ins.
Co., 499 A.2d 116 (D.C.App.1985), the District
of Columbia court was forced to construe its
nearly-identical statute of repose. In concluding
that manufacturers were covered by the statute,
the court reasoned that this language creates
an immunity which turns on the defendant's
connection to the improvement rather than on
the type of service the defendant rendered or
product it provided. /d. at 120. We find this
reasoning persuasive and hold that § 5-108(a)
works to insulate from liability manufacturers
of products used in improvements made to real

property. 1

See also Whiting—Turner Contracting
Co. v. Coupard, 304 Md. 340, 349,
499 A2d 178 (1985) (court in
dicta commented that statute protects
“suppliers of building materials”).

I1I.

First United next contends that even if § 5—
108(a) applies, USG's fraudulent concealment
of the hazards of its plaster tolls the time limits

of the statute.> We disagree.

2 Predictably, USG argues that First

United's lack of due diligence, not
USG's fraud, was the reason that this
action was not timely filed. This, of
course, is the quintessential question of
fact in fraudulent concealment cases;
however, our disposition of this issue
obviates any need for its resolution.

The common law principle of equitable tolling
of limitations periods has been codified in
Maryland:

If a party is kept in ignorance
of a cause of action by the
fraud of an adverse party,
the cause of action shall be
deemed to accrue at the time
when the party discovered,
or by the exercise of
ordinary diligence should
have discovered the fraud.
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(An.Code 1957, art. 57, § 14;
1973, 1st Sp.Sess.,Ch.2,§ 1)

§ 5203 Md.Cts. & Jud.Proc.Ann.> As
the language of this provision indicates,
it is intended to give relief to victims
of fraud by tolling the time of accrual
of a cause of action for purposes of an
applicable statute of limitations. E.g., Butcher
v. Robertshaw Controls Co., 550 F.Supp. 692,
703 (D.Md.1981). However, as the Maryland
courts have repeatedly recognized, § 5-108 is
a statute of repose, not a statute of limitations,
and the time of accrual has been set by
the Maryland General Assembly. Hilliard &
Bartko Joint Venture v. Fedco Systems, Inc.,
309 Md. 147, 159, 522 A.2d 961 (1987);
Whiting—Turner, 304 Md. at 350,499 A.2d 178;
Allentown Plaza, 43 Md.App. at 338 n. 2, 405
A.2d 326; see also President and Directors, of
Georgetown College v. Madden, 505 F.Supp.
557, 571 (D.Md.1980). These are meaningful
distinctions.

The statute has recently been amended,
however, the amendment 1is not
applicable “to any actions arising from
events occurring before July 1, 1987,
and thus has no effect on the instant
dispute. See § 2, Ch. 592, Acts 1987.

A statute of limitations is a procedural device
that operates as a defense to limit the remedy
available from an existing cause of action.
Goad v. Celotex Corp., 831 F.2d 508, 511 (4th
Cir.1987), cert. denied, *866 487 U.S. 1218,
108 S.Ct. 2871, 101 L.Ed.2d 906 (1988). A
statute of repose creates a substantive right
in those protected to be free from liability

after a legislatively-determined period of time.
Id. Statutes of limitations are motivated by
considerations of fairness to defendants and
are intended to encourage prompt resolution
of disputes by providing a simple procedural
mechanism to dispose of stale claims. Harig v.
Johns—Manville Products Corp., 284 Md. 70,
75, 394 A.2d 299 (1978). Statutes of repose
are based on considerations of the economic
best interests of the public as a whole and
are substantive grants of immunity based on
a legislative balance of the respective rights
of potential plaintiffs and defendants struck by
determining a time limit beyond which liability
no longer exists. Whiting—Turner, 304 Md. at
349-50, 499 A.2d 178. Thus, as a general rule,
a statute of limitations is tolled by a defendant's
fraudulent concealment of a plaintiff's injury
because it would be inequitable to allow a
defendant to use a statute intended as a device
of fairness to perpetrate a fraud. Conversely, a
statute of repose is typically an absolute time
limit beyond which liability no longer exists
and is not tolled for any reason because to do
so would upset the economic balance struck by
the legislative body. Knox v. AC & S, Inc., 690
F.Supp. 752, 759 (S.D.Ind.1988).

These general principles counsel that we
should not lightly disturb the Maryland General
Assembly's judgment on the time limit set by
§ 5-108(a). We recognize, as the Maryland
court has recognized, the unique public policy
concerns embodied in the 20-—year repose
period:

[The statute is] a response
to the problems arising from
the expansion of liability
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based on the defective
and unsafe condition of
an improvement to real
property.... If a legislative
body concludes that it will
address the problem of
expanded liability ... it must
balance the interests of
those potentially subject to
liability, of those directly
suffering injury, and of
the public in having
improvements built safely
and at a reasonable cost.

Whiting—Turner, 304 Md. at 349-50, 499 A.2d
178.

Further, it appears that a purpose of the statute
was to inextricably tie the accrual of a property
damage action to the date an improvement
was placed into use precisely because tolling
mechanisms, such as the one urged by First
United, had expanded the liability of potential
defendants. /d. at 349, 499 A.2d 178. Lastly, we
note that had the Maryland General Assembly
desired that § 5-203 apply to § 5-108, it could
have expressly provided so as it has done in
the medical malpractice arena. See § 5—109(f)
(2) Md.Cts. & Jud.Code Ann. (amended in
1987 to show the applicability of § 5-203).
In view of these considerations, it would be
inappropriate for us to construe § 5-108(a)
to provide for anything other than the 20—
year repose period Maryland's lawmakers have
chosen and consequently, we hold that § 5-203

does not operate to toll that period. 4

See Glenn v. Morelos, 79 Md.App. 90,
555 A.2d 1064 (1989) (court refused to
recognize fraud tolling exception to §
5-109 prior to its amendment).

IV.

Lastly, we turn to First United's claim that § 5—
108's repose period cannot preclude this action
because it has been preempted by § 9658 of
CERCLA. We cannot agree.

In relevant part § 9658 states:

(a) State Statutes of Limitations for
Hazardous Substance Cases

(1) Exception to State Statutes

In the case of any action brought under
State law for personal injury, or property
damages, which are caused or contributed
to by exposure to any hazardous substance,
or pollutant or contaminant, released into
the environment from a facility, if the
applicable limitations period for such action
(as specified in the State statute of
limitations or under common law) provides
a commencement date which is earlier than
the federally required commencement date,
such period shall commence at the *867
federally required commencement date in
lieu of the date specified in such State
statute....

(b)(4) Federally Required Commencement
Date

(a) In General
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Except as provided in subparagraph (B),
the term “federally required commencement
date” means the date the plaintiff knew
(or reasonably should have known) that
the personal injury or property damages
referred to in subsection (a)(1) were caused
or contributed to by the hazardous substance
or pollutant or contaminant concerned....

(1) The terms used in this section shall
have the same meanings as when used
in subchapter I of this chapter. (emphasis
added).

First United argues that because—(1) asbestos
is unquestionably a hazardous substance, see
Knox, 690 F.Supp. at 755; (2) the church
building falls within the broad definition of a
“facility” codified at 42 U.S.C. § 9601(9); and
(3) the escape of asbestos fibers from USG's
plaster falls within the scope of the phrase
“release into the environment” as the terms
“environment” and “release” are defined in

42 U.S.C. § 9601(8), (22)5—it must follow
that the time limits of § 5-108(a), which
extinguished this action even before the church
knew that it existed, must give way to the
“federally required commencement date” of 42
U.S.C. § 9658. This argument fails to persuade
because the premise on which it rests—that
CERCLA is intended to apply to recover costs
incurred for removing asbestos products which
are part of the structure of a building—is

unsound. ©

This proposition in First United's
syllogism is by no means a given. See
Knox, 690 F.Supp. at 757 (defining
“release” in terms of “spills and

disposals of wastes”); Covalt v. Carey
Canada Inc., 860 F.2d 1434 (7th
Cir.1988) (§ 9658 does not preempt
state law because interior of workplace
is not “environment” for purposes of
asbestosis suit based on work place
exposure).

We emphasize that our holding is
limited to the facts at hand, that is
to claims for the cost of removing
asbestos from the structure of a
building, that was installed as part
of that structure, and that creates a
hazard only within that building. We
express no opinion as to the validity
under CERCLA of any other genre of
asbestos actions.

We acknowledge that CERCLA, as all
remedial statutes, must be given a broad
interpretation to effect its ameliorative goals.
United States v. Mottolo, 605 F.Supp. 898,
902 (D.N.H.1985). We also recognize that
the statute reaches far more than hazardous
waste sites; in fact, it has been said that
through CERCLA, “Congress sought to deal
with every conceivable area where hazardous
substances come to be located....” State of
N.Y. v. General Elec. Co., 592 F.Supp. 291,
296 (N.D.N.Y.1984). However, to infer that
Congress, by enacting CERCLA, intended to
preempt state statutes of repose as applied to
private asbestos-removal actions, is to stretch
the statute far beyond its intended reach. We
need look no further than the language of the
statute to reach this conclusion.

In42 U.S.C. § 9604(a)(3), Congress limited the
President's authority to respond to the asbestos-
removal problem:


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988089491&pubNum=345&originatingDoc=I414855ef971411d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_345_755&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_755
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS9601&originatingDoc=I414855ef971411d9bdd1cfdd544ca3a4&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_e5e400002dc26
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS9601&originatingDoc=I414855ef971411d9bdd1cfdd544ca3a4&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_23450000ab4d2
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS9601&originatingDoc=I414855ef971411d9bdd1cfdd544ca3a4&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_721e00002e3b1
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000021&cite=MDCATS5-108&originatingDoc=I414855ef971411d9bdd1cfdd544ca3a4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS9658&originatingDoc=I414855ef971411d9bdd1cfdd544ca3a4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS9658&originatingDoc=I414855ef971411d9bdd1cfdd544ca3a4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988089491&pubNum=345&originatingDoc=I414855ef971411d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_345_757&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_757
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988089491&pubNum=345&originatingDoc=I414855ef971411d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_345_757&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_757
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988144943&pubNum=350&originatingDoc=I414855ef971411d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988144943&pubNum=350&originatingDoc=I414855ef971411d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988144943&pubNum=350&originatingDoc=I414855ef971411d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS9658&originatingDoc=I414855ef971411d9bdd1cfdd544ca3a4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985115767&pubNum=345&originatingDoc=I414855ef971411d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_345_902&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_902
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985115767&pubNum=345&originatingDoc=I414855ef971411d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_345_902&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_902
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984137692&pubNum=345&originatingDoc=I414855ef971411d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_345_296&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_296
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984137692&pubNum=345&originatingDoc=I414855ef971411d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_345_296&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_296
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984137692&pubNum=345&originatingDoc=I414855ef971411d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_345_296&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_296
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS9604&originatingDoc=I414855ef971411d9bdd1cfdd544ca3a4&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_28cc0000ccca6

First United Methodist Church of Hyattsville v. U.S. Gypsum Co., 882 F.2d 862 (1989)

30 ERC 1111, 58 USLW 2122, 19 Envtl. L. Rep. 21,451

The President shall not provide for a removal
or remedial action under this section in
response to a release or threat of release

(B) from products which are part of
the structure of, and result in exposure
within, residential buildings or business or

community structures; ... ’

This limitation is subject to exception
if, in the President's discretion, he
determines that such a situation
“constitutes a public health or
environmental emergency and no other
person with the authority and capability
to respond to the emergency will do
so in a timely manner.” 42 U.S.C. §
9604(a)(4).

First United argues that this limitation on the
President's authority to act in no way limits
the scope of § 9658 because cost recovery
actions brought by private parties typically
are not subject to the procedural requirements
placed on similar actions brought by the

government. 8 See U.S. *868 Conservation
Chemical Co., 619 F.Supp. 162, 208-09
(W.D.Mo.1985) ( § 9604(c)(3) requirement
of cooperative agreement before proceeding
with a response not applicable to private cost
recovery actions under § 9607); Walls v. Waste
Resource Corp., 823 F.2d 977, 979-81 (6th
Cir.1987) (60 day notice requirement of §
9612(a) not applicable). We do not dispute this
general rule; however, it would be anomalous
indeed if Congress had seen fit to limit the
President's authority to respond to a particular

type of environmental hazard while placing
no such limits on members of the general
public. To resolve this ambiguity we turn to
the provision's legislative history. There, it
is made clear that § 9604(a)(3)(B) represents
much more than a procedural limitation on the
President's authority; instead, it is a substantive
limitation of the breadth of CERCLA itself.

USG makes the counter-argument on
this point that since First United has
not pleaded a cause of action under
CERCLA, it cannot avail itself of the
preemptive effect of § 9658. See Knox,
690 F.Supp. at 757-58. Because we
decide that CERCLA does not preempt
§ 5-108(a), we need not reach this
issue.

Section 9604(a)(3) originated as § 112(b)
of Senate Bill 51, which was the Senate's
version of the Superfund Amendments and
Reauthorization Act of 1986. P.L. 99-499,
100 Stat. 1613 (“SARA”). See Retirement
Community Developers, Inc. v. Merine, 713
F.Supp. 153 (D.Md.1989). The Senate Report
accompanying this section stated, under a
heading entitled Clarifying the program's
scope, that:

CERCLA response authorities are extremely
broad, but there are nevertheless situations,
some of which may be life-threatening,
which are not within the law's scope. The
Agency [Environmental Protection Agency]
has encountered some difficulties, primarily
political, in restraining CERCLA responses
to the scope of the law. For this reason, S. 51
proposes to make more explicit certain areas
which the law does not cover.
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Specifically, S. 51 makes more clear the
exclusion from remedial or removal action of
a release or a threat of a release:

..—from products which are part of the
structure of, and result in exposure within a
facility....

The Environmental Protection Agency has
received requests to take removal or
remedial action in situations where the
contamination was from building materials
used in the structure and was creating an
indoor hazard. This section would clarify
that such situations are not subject to
remedial or removal action.

S.Rep. No. 11, 99th Cong., 1st Sess. 16—
17 (1985) U.S.Code Cong. & Admin.News
1986, p. 2835. Although the compromise bill
eventually passed as SARA was not Senate
Bill 51, the exact language of § 112(b)
as proposed by the Senate was adopted.
H.R.Conf.Rep. No. 962, 99th Cong. 2nd Sess.
190 (1986) reprinted in 1986 U.S.Code Cong.
& Admin.News 2835, 3276, 3283. Thus, the
Senate Report remains an authoritative guide

to interpreting this provision.g In view of
this clear expression of Congressional intent,

we will not expand CERCLA to encompass

asbestos-removal actions. \°

First United contends that the
Conference Report's characterization
of § 112(b) supports its view that
the section limits only the President's
authority to act. While the Conference
Committee's brief explanation of §

112(b) does not discuss the substantive

limits the provision is intended
to effect, the Committee expressly
adopted the Senate's provision without
stating that the Committee intended to
modify its original meaning in any way.
H.R.Conf.Rep. No. 962, 99th Cong.
2nd Sess. 190 (1986) reprinted in 1986
U.S.Code Cong. & Admin.News 3276,
3283. Consequently, we conclude that
the Senate's explanation of § 112(b)
remains viable.

10

But see Prudential Ins. Co. of America,
etalv. U.S. Gypsum, et al., 711 F.Supp.
1244 (D.N.J.1989). In a CERCLA
asbestos-removal action, the district
court held that the plaintiffs did not
state a CERCLA claim because the sale
of asbestos building materials was not
a “disposal” of a hazardous substance
as defined by CERCLA. However, the
court went on, in dicta, to comment that
it believed that the limits of § 9604(a)
(3) did not apply to private asbestos
removal actions. With this dictum we
respectfully disagree.

Having drawn this conclusion, it follows
naturally that § 9658 does not preempt § 5—
108(a) as applied to asbestos-removal actions.
Congress could not have intended *869 for
§ 9658 to preempt state law in an area which
CERCLA's legislative history expressly places

outside “the scope of the law.” 1" To conclude
otherwise would be contrary to the principles
of comity which demand that in our federal
system, state law not be preempted unless it is
the “clear and manifest purpose of Congress.”
Baker, Watts & Co. v. Miles & Stockbridge,
876 F.2d 1101, 1107 (4th Cir.1989) (en banc)
(quotation omitted).
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1 A report to Congress on the intended
effect of § 9658 supports this
reasoning;:

The remedies discussed in this
report are legal remedies for
personal  injury, environmental

damages and reduction of property
value resulting from the spills
of hazardous substances and
disposal of hazardous wastes for
which CERCLA provides cleanup
and remedial activities. (emphasis
added).
Injuries and Damages from Hazardous
Wastes—Analysis and Improvement of
Legal Remedies,; A Report to Congress
in Compliance with Section 301(e)
of the Comprehensive Environmental
Response, Compensation and Liability
Act of 1980, 97th Cong. 2d Sess.

In closing, we note that this interpretation
of CERCLA fully comports with the most
fundamental guide to statutory construction—
common sense. To extend CERCLA's strict
liability scheme to all past and present owners
of buildings containing asbestos as well as
to all persons who manufactured, transported,
and installed asbestos products into buildings,
would be to shift literally billions of dollars
of removal cost liability based on nothing
more than an improvident interpretation of a
statute that Congress never intended to apply

in this context.'? Merine, at 158. Certainly,
if Congress had intended for CERCLA to
address the monumental asbestos problem, it
would have said so more directly when it
passed SARA. In fact, the only mention of
this problem in SARA's legislative history

that either party has raised, or that this Court
has found on its own, points to Congress'
intent to the contrary. While CERCLA is
unquestionably a far-reaching remedial statute
that must be interpreted with an eye toward
this nation's environmental problems, it cannot
reasonably be interpreted to encompass the
asbestos-removal problem. Accordingly, we
affirm the district court's holding that § 9658
does not preempt § 5-108(a).

12 It is for this reason, that Congress

simply did not intend for CERCLA to
remedy the asbestos-removal problem,
that we decline to follow the reasoning
of Prudential, Knox and Covalt in
rejecting First United's preemption
argument. Instead of recognizing the
fact that CERCLA 1is out of context
in this situation, these courts rejected
similar attempts to invoke the statute
by construing CERCLA's key terms
in a way to exclude asbestos-removal
actions. Covalt, 860 F.2d at 1438-
39 (defining “environment” to exclude
the interior of a workplace); Knox,
690 F.Supp. at 756-57 (defining
“release” in terms of “spills” or
“disposal”); Prudential, at 1254-55
(defining “disposal” to exclude the
sale of a product for consumer use).
We find this analysis unsatisfactory
because it runs the risk of unnecessarily
restricting the scope of CERCLA
merely to dispose of claims that
the statute was never intended to
encompass in the first place. It is
far better to simply acknowledge
the inapplicability of CERCLA to
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asbestos-removal claims than to restrict
its operative terms.

V.

In sum, we hold that § 5-108(a) protects
manufacturers of goods used in improvements
to real property and that the 20—year repose
period of § 5-108(a) is not subject to the
tolling provision of § 5-203. We also hold that
because CERCLA does not authorize response
cost recovery actions for removal of asbestos

from the structure of a building, § 9658 of
CERCLA does not preempt the repose period
of § 5-108(a). Accordingly, we affirm the
district court's ruling that all of First United's
pre—1966 claims are barred.

AFFIRMED.

All Citations

882 F.2d 862, 30 ERC 1111, 58 USLW 2122,
19 Envtl. L. Rep. 21,451
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Opinion

Bruiniers, J.

*1 In this subrogation action between an
insurer and a home builder over alleged
construction defects, the parties dispute the
scope of their agreement to arbitrate the claims
and the scope of the arbitrator's authority.
The homebuilder, Bhupinder Dhaliwal,
unsuccessfully challenged the arbitrator's
authority to consider certain claims during
the arbitration proceeding, and subsequently
filed a petition in the superior court seeking
to vacate or correct the arbitration award of
both damages and costs against him. The
insurer, Homesite Insurance, Inc. (Homesite),
petitioned for confirmation. The trial court
confirmed the award. We affirm that decision.

I. BACKGROUND

In 2003, Edward Curiel bought a single
family residence built and owned by Bhupinder
Dhaliwal. The home flooded in 2004, allegedly
due to faulty construction, including faulty
plumbing, resulting in $33,021.13 in damage.
Additional damage of $1,948.46 was claimed
due to bathroom leaks in 2005, and Curiel's real
estate agent purportedly paid some of the repair

cost totaling $19,156.28.! The Contractors
State License Board reportedly investigated
and concluded Dhaliwal's construction of
the home was grossly below accepted trade

standards. >

An amended complaint filed in July
20006, alleged that the 2004 flooding
caused $33,021.13 in damages, and
“Curiel also incurred uninsured losses,
totaling $21,104.74 [the sum of
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$1,948.46 and $19,156.28] for repair
work.”

Dhaliwal contended that most of the
damage claimed by Curiel was caused
by a leaky water filtration system that
Curiel himself installed after the home
sale, and the balance of the damage
claim was the cost incurred by Curiel in
rebuilding a deck for aesthetic reasons.

Curiel and his real estate agent assigned their
claims to Curiel's insurer, Homesite, and in
2006, Homesite filed suit against Dhaliwal for
negligence. Dhaliwal answered the complaint
with a general denial.

Petition to Compel Arbitration

The purchase agreement between Dhaliwal
and Curiel (Purchase Agreement) included
a dispute resolution provision requiring
mediation of “any dispute or claim arising
between them out of this Agreement, or any
resulting transaction,” and binding arbitration
of “any dispute or claim in Law or equity
arising between them out of this Agreement or
any resulting transaction, which is not settled
through mediation.” (Purchase Agreement,
9 17.) The Purchase Agreement further
provided that California law would control the
arbitrator's rulings and “[i]n all other respects,
the arbitration shall be conducted in accordance
with Part III, Title 9 of the California Code of
Civil Procedure [§ 1280 et seq.].” (Purchase
Agreement, § 17, subd. B(1).)

The Purchase Agreement also included a cost—
shifting provision. The original form contract,
which constituted Curiel's offer to Dhaliwal,
stated, “In any action, proceeding, or arbitration

between Buyer and Seller arising out of this
Agreement, the prevailing Buyer or Seller
shall be entitled to reasonable attorney fees
and costs from the non—prevailing Buyer or
Seller,” with exceptions not relevant here.
(Purchase Agreement, § 22.) Both parties
initialed the arbitration provision in the
Purchase Agreement, but Dhaliwal's attached
counteroffer stated, “In the event of a dispute,
each party to pay their own attorney fees.”
Curiel accepted the counteroffer.

*2 In July 2007, after unsuccessful attempts
at mediation, Dhaliwal (then proceeding pro
se) petitioned to compel arbitration pursuant
to the arbitration provision of the Purchase
Agreement. Homesite filed a non—opposition

and the court granted the petition in August. 3

Homesite argues that Dhaliwal
expressly asked the trial court to
order all of the parties' disputes,
including both tort and contract
claims, to arbitration and that the
court's order so provided. This is a
distortion of the record. Dhaliwal's
petition to compel arbitration quoted
the Purchase Agreement arbitration
provision, which applies to “any
dispute or claim in Law or equity,”
but then specifically cited the claims
alleged in Homesite's complaint,
argued they were covered by the
arbitration provision, and asked the
court to “issue an order compelling
[arbitration of] this dispute .... " (Italics
added.) The court's order simply states,
“the court grants the petition to compel
arbitration.” (Capitalization omitted.)
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The Subsequent Arbitration Agreement
According to the court's case management
minute orders, between August 2007 and
November 2008, the parties worked to develop
a detailed agreement to govern their arbitration
proceeding (Arbitration Agreement). The
central focus of the parties in this appeal is on
whether there was ever a meeting of the minds
on the terms of Arbitration Agreement. As we
discuss post, we find it ultimately makes no
difference.

Two versions of the Arbitration Agreement
are in the record: (1) “Trial Exhibit J” and
(2) “Exhibit F” to Dhaliwal's pre—arbitration
hearing “Motion to Limit Evidence of Damages
for Trial.” The printed text is the same in both

versions.? The Arbitration Agreement states,
“3. A dispute has arising [sic ] ... concerning
the condition of the Property as constructed
and sold to Curiel by Dhaliwal.... [] ... []]
5. By this Agreement, the parties agree and
hereby stipulate that all claims and causes of
action arising out of Dhaliwal's construction
of the Property and/or Dhaliwal's sale of the
Property to Curiel, including the claims and
causes of action alleged in [the superior court
action] shall be submitted to binding arbitration
in accordance with the terms and conditions set
forth herein.” Paragraph 41 of the Arbitration
Agreement states, “Pending an award of costs,
the costs of the arbitration shall be shared
equally by the parties.” The “Award” section
authorizes the arbitrator to “grant any remedy
or relief that the arbitrator deems just and
equitable.” The Arbitration Agreement also
includes provisions for an expedited arbitration
schedule, discovery, briefing, and the hearing
itself.

Only one of the versions (Trial
Exhibit J) includes a title page. That
title page is captioned, “Agreement
Concerning Rules and Procedures
for Arbitration Between Homesite
Insurance as Assignee of Edward
Curiel and Bhupinder S. Dhaliwal.”

Both submitted versions of the Arbitration
Agreement are signed by a Homesite
representative  (apparently  Gregory E.
Deetman, Homesite's attorney) and Dhaliwal.
On both, Deetman's signature is dated
September 26, 2008, and Dhaliwal's signature
is dated October 26, 2008. Also, each page of
each document is initialed by both Deetman
and Dhaliwal.

The significant difference between the two
documents relates to the Award provisions on
page 6. On both documents, three instances
of the word ‘“award” and one instance of
the phrase “award of costs” are marked with
a handwritten asterisk that references the
following note on the bottom of the page: “
*Limited to the actual cost (as verified by
receipt) incurred by each party in repairing the
damage to the house.” > On Exhibit F, however,
but not on Trial Exhibit J, the following
additional handwritten note appears to the left
of the “ *Limited to ...” note: “Not agreed to, to

be decided by the arbitrator.” 6

The full phrase is visible only on the
copy of Trial Exhibit J, page 6, that
Dhaliwal submitted with his motion to
augment the record. We granted that
motion on October 17, 2011. (The last
few words of the phrase are obscured
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even on this copy, but Homesite does
not dispute that those final words
are “the damage to the house,” as
represented by Dhaliwal in his opening
brief.) On Exhibit F, the only visible
writing is “ *Limited to the actual
cost (as verified by receipt).” However,
Homesite again does not dispute that
the entire phrase quoted in the main text
appears on Exhibit F. The discrepancy
appears to have been a result of the
photocopying process.

Although the copy of Exhibit F in
the record before us is only partially
legible, the parties agreed in the
arbitration proceeding and in the trial
court that the note in fact reads,
“Not agreed to, to be decided by the
arbitrator.”

The Arbitration Proceedings

*3 As noted, the parties both ostensibly
accepted the Arbitration Agreement in about
October 2008. The parties negotiated selection
of an arbitrator from November 2008 to June
2009, and ultimately selected the Honorable
Margaret J. Kemp, retired. In October 2009,
Dhaliwal retained counsel.

Homesite filed a statement of damages that
included $287,000 in home repairs that had
not been included in the $54,125.87 amount
claimed in Homesite's complaint and amended
complaint.

In January 2010, Dhaliwal moved to limit
evidence of damages in the arbitration
proceeding to “subrogation damages as plead”
in Homesite's complaint. Dhaliwal argued

that, after the parties signed the Arbitration

Aglreement,7 Homesite “claimed additional
damages against defendant, based on an
assignment of rights from [Curiel], for alleged
defects [for] which Homesite had made no
payment to its insured.” Dhaliwal argued that as
subrogee Homesite was limited to recovering
only the funds it paid to its insured. The
arbitrator denied Dhaliwal's motion, ruling that
Curiel's assignment of his rights to Homesite
broad and enforceable and that the
additional claims fell within the broad scope—
of-arbitration language in the Arbitration

was

Agreement. 8

Notably, in support of this motion
Dhaliwal submitted Exhibit F, the
version of the Arbitration Agreement
that includes Deetman's note, “Not
agreed to, to be decided by the
arbitrator.” Moreover, Dhaliwal wrote
moving papers that the
parties “entered into a[n] [Arbitration
Agreement], a copy of which is
attached hereto and marked Exhibit F.”

in his

The arbitrator gave Homesite leave
to amend its complaint to include
additional construction defect issues.
In litigating his petition to vacate

the arbitration award, Dhaliwal
represented that Homesite never
amended its complaint following

that order, and Homesite does not
contest that representation. However,
the arbitrator ultimately ruled on
and awarded damages for several
construction defect claims that were
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not raised in Homesite's complaint or
amended complaint.

During the arbitration hearing, Dhaliwal argued
there had been no meeting of the minds on
the Arbitration Agreement, and it was therefore
unenforceable. He argued that the scope of the
arbitration should be limited to the causes of
action pled in the amended complaint (a cause
of action for negligence with damages totaling
$54,125.87), not additional defect damages.
To resolve this issue, the arbitrator asked the
parties to submit declarations describing the
circumstances of the drafting and signing of the
Arbitration Agreement and deferred a ruling
on the issue until she issued her final award.
The parties offered conflicting accounts of the
drafting of the document. Homesite's attorney
(Deetman) averred that Dhaliwal proposed the
handwritten changes to the Award provisions
in October 2008; that Deetman rejected the
changes by writing the “Not agreed to ...”
notation on the document at an October
22, 2008 case management conference; that
Dhaliwal orally told the court he would sign
the agreement at a November 26, 2008 case
management conference; and that following
that hearing Dhaliwal signed the Arbitration
Agreement (which then bore the “Not agreed
to ...” note) but mistakenly dated his signature
October 26 rather than November 26. Dhaliwal
averred that he wrote his modifications to the
Award section of the Arbitration Agreement
on October 26 and he signed and initialed the

document that same day, prior to Deetman's

addition of his “Not agreed to ...” notation. ?

Dhaliwal alleged that he did not see the “Not
agreed to ...” note until the arbitration hearing.

9 Dhaliwal averred that his intent in

modifying the Award section of the
Arbitration Agreement was to prevent
Homesite from expanding the scope
of the arbitration beyond the claims
that were alleged in its complaint and
amended complaint.

*4  The ruled: “After due
consideration, the arbitrator finds the
declaration of Mr. Deetman to be the more
persuasive. In addition to the declarations,
the arbitrator takes judicial notice of the
arbitration management telephone conferences
which occurred when Mr. Dhaliwal was in
propria persona, and in which he repeatedly
expressed a desire to wrap up all the claims of
[Homesite] in one proceeding. The arbitrator
finds that there was a meeting of the minds
and a contract of binding arbitration was
reached between the parties to resolve all the
claims in a single proceeding.” The arbitrator
then decided the following additional claims
arising from the alleged construction defects
in the home: misplacement and inadequate
bracing of roof trusses; defective installation
of stucco; misattachment of roof tiles, flashing
and gutters; deficient draining; inadequate
support of and access to the heating, ventilation
and air conditioning system; front door
defects, low—quality concrete in the patio;
plumbing deficiencies; electrical problems; as
well as minor miscellaneous expenses totaling
$565.45.

arbitrator

On the merits, the arbitrator found that, because
the home was new construction, “as 1s”
provisions in the Purchase Agreement were
unenforceable under California law. Instead,
the home was sold with an implied warranty
of good workmanship. The court awarded
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damages for some of the alleged defects and
denied relief for others either because no
damage had been proven or because Dhaliwal
had not been given the opportunity to repair
the defect. The arbitrator awarded $35,297.81
for damage caused by the leaky water filtration
system, and over $55,000 for other defects
requiring repair, for a total of $93,207.01 in
damages.

Arbitrator's Cost Award

Homesite requested $34,831.72 in costs as
the prevailing party, including $21,485 in
expert witness fees and $10,134 in arbitration
fees. Dhaliwal moved to tax costs, specifically
objecting to these two items.

In objecting to the arbitration fees, Dhaliwal
relied on Code of Civil Procedure section
1284.2, which states, “Unless the arbitration
agreement otherwise provides or the parties
to the arbitration otherwise agree, each party
to the arbitration shall pay his pro rata share
of the expenses and fees of the neutral
arbitrator....” Homesite relied on paragraph 41
of the Arbitration Agreement, which states that
“IpJending an award of costs, the costs of
the arbitration shall be shared equally by the
parties.” Homesite argued this language clearly
implies that the parties intended the arbitrator
to have discretion to award arbitration fees as
an element of costs. Dhaliwal again contended
that Homesite could not rely on provisions of
the Arbitration Agreement because there was
no meeting of the minds as to that agreement.
Dhaliwal argued that the arbitration provision
of the Purchase Agreement, incorporating
section 1284.2, controlled.

On the expert witness fees, Dhaliwal asserted
that section 1033.5, subdivision (b)(1) barred
the recovery of expert witness fees as costs
unless expert testimony was ordered by the
court. Homesite, citing Bussey v. Affleck (1990)
225 Cal.App.3d 1162 (Bussey ), responded
that because the Purchase Agreement expressly
allowed an award of costs, any type of costs,
including expert witness fees could be awarded
even if not separately authorized by section
1033.5.

The arbitrator awarded Homesite both
the requested arbitration fees and the
expert witness fees. Noting that she had

already decided the Arbitration Agreement

was enforceable, '* the arbitrator implicitly

accepted Homesite's argument that paragraph
41 of the Arbitration Agreement implied that
arbitration fees could be awarded as costs. On
the expert witness fees, she found that Bussey,
supra, 225 Cal.App.3d 1162, “holds that the
parties may modify by agreement the scope
of costs to be awarded. Here the arbitrator
finds that such a modification occurred in

the [Arbitration Agreement 1 ] and awards the
expert costs in the amount of $21,485.00.”

10 The arbitrator wrote, “The arbitrator

has already decided in the underlying
decision that there was a binding
agreement for arbitration in this matter,
and that agreement provides that
pending an award of costs the fees
will [be] shared by the parties.” The
reference to the language of paragraph
41 of the Arbitration Agreement makes
clear that the arbitrator was referring to
the Arbitration Agreement and not the
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arbitration provision in the Purchase
Agreement. Similarly, the arbitrator's
statement that it had previously
found the agreement enforceable
demonstrates that she was referring to
the Arbitration Agreement. As noted
ante, the arbitrator found in its decision
on the merits that the Arbitration
Agreement was enforceable.

1 The arbitrator's order refers simply to

the “arbitration agreement.” However,
for the reasons stated in the previous
footnote the arbitrator clearly was
referring to the Arbitration Agreement
and not the arbitration provision in the
Purchase Agreement.

Petitions to Vacate, Correct or Confirm
Arbitration Award

*5 In September 2010, Dhaliwal petitioned the
trial court to vacate or correct the arbitration
award on the ground that the arbitrator
exceeded her powers. He once again argued
there had been no meeting of the minds
on the Arbitration Agreement. Therefore, the
arbitrator did not have authority to expand
the scope of the arbitration to encompass
claims not alleged in Homesite's complaint or
to award damages for those claims. He also
challenged the arbitrator's award of arbitration
and expert witness fees as legally erroneous.
Homesite opposed Dhaliwal's petition and filed
its own petition asking the court to confirm the
arbitration award.

The trial court ruled: “Keeping in mind that
the arbitrator's assessment of her contractual
authority must be given substantial deference,
the Court is unable to conclude that the

arbitrator exceeded her authority. (See, Code
Civ. Proc.[,] § 1286.2[, subd.](a); Advanced
Micro Devices[, Inc.] v. Intel Corp. (1994)
9 Cal.4th 362, 372-373 [ (Advanced Micro
Devices ) |; O'Flaherty v. Belgum (2004)
115 Cal.App.4th 1044, 1056.) The arbitrator's
express finding that there had been a meeting
of the minds as to the agreement governing
the terms and condition[s] for conducting the
arbitration ordered by the Court, based partially
on a credibility determination of competing
declarations submitted by the parties, is not
arbitrary and is supported by the evidence as
presented in the petition. This agreement gave
the arbitrator broad authority to consider all
issues arising out of the construction and sale
of the subject property, including claims or
causes of action that were not included in the
complaint in the court action. ( [Arbitration
Agreement,] 9 5.)

“Moreover, the arbitrator did not exceed her
authority in awarding costs of the arbitration to
[Homesite], the prevailing party. The [Purchase
Agreement] specifically allowed the award
of costs to the prevailing party in ‘any
action, proceeding, or arbitration.” ( [Purchase
Agreement,] q 22.) Defendant's counteroffer
required each party to pay their own attorney's
fees in any dispute, but did not alter the term
authorizing an award of costs. ( [Purchase
Agreement.] ) Nothing in the [Arbitration
Agreement] affected the arbitrator's authority
to award costs. ( [Arbitration Agreement.] )
[] Costs normally disallowed by statute or in
excess of that prescribed by statute may be
authorized by agreement between the parties.
(Code Civ. Proc., §§ 1033.5[, subd.](b), 1284.2;
[Bussey, supra,] 225 Cal.App.3d [at pp.] 1166—
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1167.)” The court entered judgment consistent
with the arbitration award.

I1. DISCUSSION

“It is well settled that the scope of judicial
review of arbitration awards is extremely
narrow. (Moncharsh v. Heily & Blase (1992)
3 Cal.4th 1 (Moncharsh ); [Advanced Micro
Devices, supra, 1 9 Cal.4th 362....) Courts
may not review either the merits of the
controversy or the sufficiency of the evidence
supporting the award. [Citation.] Furthermore,
with limited exceptions, ‘... an arbitrator's
decision is not generally reviewable for errors
of fact or law, whether or not such error appears
on the face of the award and causes substantial
injustice to the parties.” (Moncharsh, supra, 3
Cal.4th at p. 6; see also pp. 25-28.) These rules
‘vindicate[ ] the intentions of the parties that the
award be final’ (id. at p. 11) and support the
¢ “strong public policy in favor of arbitration
as a speedy and relatively inexpensive means
of dispute resolution.” * (/d. at p. 9, quoting
Ericksen, Arbuthnot, McCarthy, Kearney &
Walsh, Inc. v. 100 Oak Street (1983) 35 Cal.3d
312, 322 [ (Ericksen ) ].)

9

“Consistent with this policy, the Legislature
has specifically set forth, in Code of Civil
Procedure section 1286.2, subdivisions [ (a)
(1) through (a)(6) ], the only grounds
which will justify vacating an arbitration
award. Subdivision [ (a)(4) ] 1s the relevant
subdivision here. Under that subdivision, a
court ‘shall > vacate the award if it determines
that ‘[t]he arbitrators exceeded their powers
and the award cannot be corrected without
affecting the merits of the decision upon

the controversy submitted.” (Code Civ. Proc.,
§ 1286.2, subd. [ (a)(4) ].) In determining
whether the arbitrators exceeded their powers,
courts must give °‘substantial deference to
the arbitrators’ own assessments of their
contractual authority....” ( [Advanced Micro
Devices ], supra, 9 Cal.4dth at p. 373))
A deferential standard is in keeping with
the general rule of arbitral finality and
ensures that judicial intervention in the
process is minimized. (/bid.) ‘A rule of
judicial review under which courts would
independently redetermine the scope of an
arbitration agreement already interpreted by the
arbitrator would invite frequent and protracted
judicial proceedings, contravening the parties'
expectations of finality.” (/bid.)” (California
Faculty Assn. v. Superior Court (1998) 63
Cal.App.4th 935, 943-944, parallel citations
omitted.)

*6 “In determining whether private arbitrators

have exceeded their powers, ... this court
conducts a de novo review, independently
of the trial court, of the question whether
the arbitrator exceeded the authority granted
him by the parties' agreement to arbitrate.
[Citations.]" [Citations.] In undertaking our
review, however, ‘we must draw every
reasonable inference to support the award.
[Citations.]” [Citation.] []] In short, we review
the superior court's order de novo, while the
arbitrator's award is entitled to deferential
review. ( [Advanced Micro Devices |, supra, 9
Cal.4th at p. 376, fn. 9.)” (4jida Technologies,
Inc. v. Roos Instruments, Inc. (2001) 87
Cal.App.4th 534, 541.)

A. Scope of Arbitration
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