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1. Consent Agenda:

a. Approval of Board Meeting Minutes

Resolved (2018.03.15.01), the Board approves the minutes of the 4 February
2018 Regular Meeting of the ICANN (Internet Corporation for Assigned
Names and Numbers) Board.

. Outsource Service Provider Zensar Contract Approval

Whereas, ICANN (Internet Corporation for Assigned Names and Numbers)
organization's Engineering and Information Technology department has a
need for continued third-party development, quality assurance and content
management support.

Whereas, Zensar has provided good services in software engineering, quality
assurance and content management over the last several years.

Whereas, ICANN (Internet Corporation for Assigned Names and Numbers) org
conducted a full request for proposal, the results of which led ICANN (Internet
Corporation for Assigned Names and Numbers) org to determine that Zensar
is still the preferred vendor.

Resolved (2018.03.15.02), the Board authorizes the President and CEO, or his
designee(s), to enter into enter into, and make disbursement in furtherance of,
a new Zensar contract for a term of 24 months with total cost not to exceed
[REDACTED FOR NEGOTIATION PURPOSES]. These costs are based on
the current Zensar RFP response and are under negotiation.
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Resolved (2018.03.15.03), specific items within this resolution shall remain
confidential for negotiation purposes pursuant to Article 3, Section 3.5(b) and
(d) of the ICANN (Internet Corporation for Assigned Names and Numbers)
Bylaws until the President and CEO determines that the confidential
information may be released.

Rationale for Resolutions 2018.03.15.02 - 2018.03.15.03

ICANN (Internet Corporation for Assigned Names and Numbers) org's
Engineering & IT (E&IT) department has used Zensar to support development,
quality assurance and content management needs since November 2014. This
relationship has been beneficial to ICANN (Internet Corporation for Assigned
Names and Numbers) org and, overall has been a success.

The current three-year contract expired in November 2017 and was extended
through March 2018 to allow ICANN (Internet Corporation for Assigned
Names and Numbers) org to perform a full request for proposal (RFP).

Eleven vendors were included in the RFP of which six responded. Of these,
two were cheaper and three more expensive than Zensar.

The RFP identified that Zensar rates are on par with others that may be
interested in supporting this project.

The RFP team estimated that transition costs to move to another vendor would
be at least 25% for a period of six months. More expensive vendors were
therefore eliminated.

Zensar and the two less expensive applicants were asked to present their
proposals and answer questions from the ICANN (Internet Corporation for
Assigned Names and Numbers) org team. During the presentations, it was
identified that both other applicants did not have sufficient existing resources to
support this project for ICANN (Internet Corporation for Assigned Names and
Numbers) org and would need to engage additional staff if they were awarded
the contract. Staffing up would take time, causing delays. Quality of new staff
would be an unknown.

While the RFP was in progress, ICANN (Internet Corporation for Assigned
Names and Numbers) org undertook the FY19 budget process and identified
the need for reduction in the services contemplated in the RFP to meet future
targets. This resulted in a reduction of 2/3 (43 to 15 people) of the outsource
contract. This reduction changes ICANN (Internet Corporation for Assigned
Names and Numbers) org's needs and hence the services that would be
provided by the outsource provider. While Zensar, being the incumbent would
accept these reductions, the changes would require additional negotiation with
the other RFP responders.

Zensar has three years of ICANN (Internet Corporation for Assigned Names
and Numbers) knowledge. Retaining Zensar as the preferred provider ensures
continuity in support.

https://www.icann.org/resources/board-material/resolutions-2018-03-15-en 4/2/2018
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Taking this step is in the fulfilment of ICANN (Internet Corporation for
Assigned Names and Numbers)'s mission and in the public interest to ensure
that ICANN (Internet Corporation for Assigned Names and Numbers) org is
utilizing the right third party providers, and to ensure that it is maximizing
available resources in a cost efficient and effective manner.

This action will have a fiscal impact on the organization, but that impact has
already been anticipated and is covered in the FY18 and FY19 budget. This
action will not impact the security, stability and resiliency of the domain name
system.

This is an Organizational Administrative Function that does not require public
comment.

c. New GNSO (Generic Names Supporting Organization)
Voting Thresholds to address post-transition roles and
responsibilities of the GNSO (Generic Names Supporting
Organization) as a Decisional Participant in the Empowered
Community - Proposed Changes to ICANN (Internet
Corporation for Assigned Names and Numbers) Bylaws

Whereas, during its meeting on 30 January 2018, the Generic Names

Supporting Organization (Supporting Organization) (GNSO (Generic Names
Supporting Organization)) Council resolved
(https://community.icann.org/display/gnsocouncilmeetings/Motions+30+January+2
(https://community.icann.org/display/gnsocouncilmeetings/Motions+30+January+2
to recommend that the ICANN (Internet Corporation for Assigned Names and
Numbers) Board of Directors adopt proposed changes to section 11.3.i of the
ICANN (Internet Corporation for Assigned Names and Numbers) Bylaws to

reflect new GNSO (Generic Names Supporting Organization) voting thresholds
which are different from the current threshold of a simple majority vote of each
House (see https://www.icann.org/en/system/files/files/proposed-revisions-
bylaws-article-11-gnso-redline-19jun17-en.pdf (/fen/system/files/files/proposed-
revisions-bylaws-article-11-gnso-redline-19jun17-en.pdf) [PDF, 39 KB]).

Whereas, the addition of voting thresholds to section 11.3.i of the ICANN
(Internet Corporation for Assigned Names and Numbers) Bylaws as proposed
by the GNSO (Generic Names Supporting Organization) would constitute a
"Standard Bylaw Amendment" under Section 25.1 of the Bylaws
(/resources/pages/governance/bylaws-en/#article25).

Whereas, the ICANN (Internet Corporation for Assigned Names and Numbers)
Bylaws requires that Standard Bylaw Amendments be published for public
comment prior to the approval by the Board.

Whereas, after taking public comments into account, the Board will consider
the proposed Bylaws changes for adoption.

Resolved (2018.03.15.04), the Board directs the President and CEO, or his
designee(s), to post for public comment for a period of at least 40 days the
Standard Bylaw Amendment reflecting proposed additions to section 11.3.i of
the ICANN (Internet Corporation for Assigned Names and Numbers) Bylaws to
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establish additional GNSO (Generic Names Supporting Organization) voting
thresholds. The proposed new voting thresholds are different from the current
threshold of a simple majority vote of each House to address all the new or
additional rights and responsibilities in relation to participation of the GNSO
(Generic Names Supporting Organization) as a Decisional Participant in the
Empowered Community.

Rationale for Resolution 2018.03.15.04

The action being approved today is to direct the ICANN (Internet Corporation
for Assigned Names and Numbers) President and CEO, or his designee, to
initiate a public comment period on proposed changes to section 11.3.i of the
ICANN (Internet Corporation for Assigned Names and Numbers) Bylaws to
reflect additional GNSO (Generic Names Supporting Organization) voting
thresholds. The revised voting thresholds are different from the current
threshold of a simple majority vote of each House, which is the default GNSO
(Generic Names Supporting Organization) Council voting threshold. The
revisions are made to address the new or additional rights and responsibilities
in relation to participation of the GNSO (Generic Names Supporting
Organization) as a Decisional Participant in the Empowered Community. The
Board's action is a first step to consider the unanimous approval by the GNSO
(Generic Names Supporting Organization) Council of the proposed changes.

The Board's action to initiate a public comment period on this Standard Bylaw
Amendment serves the public interest by helping to fulfill ICANN (Internet
Corporation for Assigned Names and Numbers)'s commitment to operate
through open and transparent processes. In particular, posting Bylaws
amendments for public comment is necessary to ensure full transparency and
opportunity for the broader community to comment on these proposed
changes prior to consideration or adoption by the ICANN (Internet Corporation
for Assigned Names and Numbers) Board. If the Board approves this Standard
Bylaw Amendment after public comment period, the Empowered Community
will have an opportunity to consider rejecting the Amendment in accordance
with the Bylaws. This action is also consistent with ICANN (Internet
Corporation for Assigned Names and Numbers)'s mission as it in support of
one of the policy development bodies that help ICANN (Internet Corporation
for Assigned Names and Numbers) serve its mission.

There is no anticipated fiscal impact from this decision, which would initiate the
opening of public comments, and no fiscal impact from the proposed changes
to the Bylaws, if adopted. Approval of the resolution will not impact the
security, stability and resiliency of the domain name.

The interim action of posting the proposed Bylaws amendments for public
comment is an Organizational Administrative Action not requiring public
comment.

d. Initiating the Second Review of the Country Code Names
Supporting Organization (Supporting Organization) (ccNSO
(Country Code Names Supporting Organization))

https://www.icann.org/resources/board-material/resolutions-2018-03-15-en 4/2/2018
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Whereas, Article 4, Section 4.4. of the ICANN (Internet Corporation for
Assigned Names and Numbers) Bylaws state that "[the Board "shall cause a
periodic review of the performance and operation of each Supporting
Organization (Supporting Organization), each Supporting Organization
(Supporting Organization) Council, each Advisory Committee (Advisory
Committee) (other than the Governmental Advisory Committee (Advisory
Committee)), and the Nominating Committee (as defined in Section 8.1) by an
entity or entities independent of the organization under review."

Whereas, as part of the first Country Code Names Supporting Organization
(Supporting Organization) (ccNSO (Country Code Names Supporting
Organization)) Review, the ccNSO (Country Code Names Supporting
Organization) Review Working Group submitted its Final Report to the ICANN
(Internet Corporation for Assigned Names and Numbers) Board on 4 March
2011, and per Resolution 2017.09.23.05, the Board resolved to defer the
second ccNSO (Country Code Names Supporting Organization) Review until
August 2018.

Resolved (2018.03.15.05), the Board hereby initiates the second ccNSO
(Country Code Names Supporting Organization) Review and directs ICANN
(Internet Corporation for Assigned Names and Numbers) organization to post
a Request for Proposal to procure an independent examiner to begin the
review as soon as practically feasible.

Resolved (2018.03.15.06), the Board encourages the ccNSO (Country Code
Names Supporting Organization) to prepare for an independent examiner to
begin work on the second ccNSO (Country Code Names Supporting
Organization) Review in August 2018 by organizing a Review Working Party to
serve as a liaison during the preparatory phase and throughout the review, and
to conduct a self-assessment prior to August 2018.

Rationale for Resolutions 2018.03.15.05 - 2018.03.15.06

Why the Board is addressing the issue now?

This action is taken to provide a clear and consistent approach towards
complying with ICANN (Internet Corporation for Assigned Names and
Numbers) Bylaws' mandate to conduct reviews. Moreover, the Board is
addressing this issue because the Bylaws stipulate organizational reviews take
place every five years. Following an initial deferral due to the IANA (Internet
Assigned Numbers Authority) Stewardship Transition, the ICANN (Internet
Corporation for Assigned Names and Numbers) Board had deferred the
Country Code Names Supporting Organization (Supporting Organization) (
ccNSO (Country Code Names Supporting Organization)) Review in 2017 to
commence in 2018. The Board is now initiating the second Review of the
ccNSO (Country Code Names Supporting Organization) to prepare for an
independent examiner to begin work in August 2018.

Which stakeholders or others were consulted?

No consultation took place as this action is in line with the guidelines and
provisions contained in Article 4, Section 4.4 of the ICANN (Internet

https://www.icann.org/resources/board-material/resolutions-2018-03-15-en 4/2/2018
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Corporation for Assigned Names and Numbers) Bylaws, and Resolution
2017.09.23.05.

Are there fiscal impacts or ramifications on ICANN (Internet Corporation
for Assigned Names and Numbers) org (strategic plan, operating plan,
and budget); the community; and/or the public?

Timely conduct of organizational reviews is consistent with ICANN (Internet
Corporation for Assigned Names and Numbers)'s strategic and operating
plans. The budget for the second ccNSO (Country Code Names Supporting
Organization) Review has been approved as part of ICANN (Internet
Corporation for Assigned Names and Numbers)'s annual budget cycle and the
funds allocated to the ccNSO (Country Code Names Supporting Organization)
Review are managed by the ICANN (Internet Corporation for Assigned Names
and Numbers) organization team responsible for these reviews. No additional
budgetary requirements are foreseen at this time and separate consideration
will be given to the budget impact of the implementation of recommendations
that may result from the review.

Are there any security, stability or resiliency issues relating to the DNS
(Domain Name System)?

There are no security, stability or resiliency issues relating to the DNS
(Domain Name System) as the result of this action.

This action is consistent with ICANN (Internet Corporation for Assigned
Names and Numbers)'s mission and serves the public interest by supporting
the effectiveness and ongoing improvement of ICANN (Internet Corporation
for Assigned Names and Numbers)'s accountability and governance
structures.

This is an Organizational Administrative Function that does not require public
comment.

e. Transfer of the .TD (Chad) top-level domain to I'Agence de
Développement des Technologies de I'Information et de la
Communication (ADETIC)

Resolved (2018.03.15.07), as part of the exercise of its responsibilities under
the IANA (Internet Assigned Numbers Authority) Naming Function Contract
with ICANN (Internet Corporation for Assigned Names and Numbers), Public
Technical Identifiers (PTI) has reviewed and evaluated the request to transfer
the .TD country-code top-level domain (ccTLD (Country Code Top Level
Domain)) to I'Agence de Développement des Technologies de I'Information et
de la Communication (ADETIC). The documentation demonstrates that the
proper procedures were followed in evaluating the request.

Rationale for Resolution 2018.03.15.07

Why is the Board addressing this issue now?

https://www.icann.org/resources/board-material/resolutions-2018-03-15-en 4/2/2018
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In accordance with the IANA (Internet Assigned Numbers Authority) Naming
Function Contract, PTI has evaluated a request for ccTLD (Country Code Top
Level Domain) transfer and is presenting its report to the Board for review.
This review by the Board is intended to ensure that the proper procedures
were followed.

What is the proposal being considered?

The proposal is to approve a request to transfer the country-code top-level
domain .TD and assign the role of manager to I'Agence de Développement
des Technologies de I'Information et de la Communication (ADETIC).

Which stakeholders or others were consulted?

In the course of evaluating this transfer application, PTI consulted with the
applicant and other significantly interested parties. As part of the application
process, the applicant needs to describe consultations that were performed
within the country concerning the ccTLD (Country Code Top Level Domain),
and their applicability to their local Internet community.

What concerns or issues were raised by the community?

PTI is not aware of any significant issues or concerns raised by the community
in relation to this request.

What significant materials did the Board review?
The Board reviewed the following evaluations:

= The domain is eligible for transfer, as the string under consideration
represents Chad that is listed in the 1ISO (International Organization for
Standardization) 3166-1 standard;

= The relevant government has been consulted and does not object;
= The incumbent manager consents to the transfer;

= The proposed manager and its contacts agree to their responsibilities for
managing these domains;

= The proposal has demonstrated appropriate significantly interested
parties' consultation and support;

= The proposal does not contravene any known laws or regulations;

= The proposal ensures the domains are managed locally in the country,
and are bound under local law;

= The proposed manager has confirmed they will manage the domains in a
fair and equitable manner;

= The proposed manager has demonstrated appropriate operational and
technical skills and plans to operate the domains;

https://www.icann.org/resources/board-material/resolutions-2018-03-15-en 4/2/2018
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= The proposed technical configuration meets the technical conformance
requirements;

= No specific risks or concerns relating to Internet stability have been
identified; and

= |CANN (Internet Corporation for Assigned Names and Numbers) org has
provided a recommendation that this request be implemented based on
the factors considered.

These evaluations are responsive to the appropriate criteria and policy
frameworks, such as "Domain Name (Domain Name) System Structure and
Delegation" (RFC (Request for Comments) 1591) and "GAC (G/ vernmental’
Advisory Committee) Principles and Guidelines for the Delegation and
Administration of Country Code Top Level Domains".

As part of the process, Delegation and Transfer reports are posted at
http://www.iana.org/reports (http://www.iana.org/reports).

What factors the Board found to be significant?
The Board did not identify any specific factors of concern with this request.
Are there positive or negative community impacts?

The timely approval of country-code domain name managers that meet the
various public interest criteria is positive toward ICANN (Internet Corporation
for Assigned Names and Numbers)'s overall mission, the local communities to
which ccTLDs are designated to serve, and responsive to obligations under
the IANA (Internet Assigned Numbers Authority) Naming Function Contract.

Are there financial impacts or ramifications on ICANN (Internet
Corporation for Assigned Names and Numbers) (strategic plan, operating
plan, budget); the community; and/or the public?

The administration of country-code delegations in the DNS (Domain Name
System) root zone is part of the IANA (Internet Assigned Numbers Authority)
functions, and the delegation action should not cause any significant variance
on pre-planned expenditure. It is not the role of ICANN (Internet Corporation
for Assigned Names and Numbers) to assess the financial impact of the
internal operations of ccTLDs within a country.

Are there any security, stability or resiliency issues relating to the DNS
(Domain Name System)?

ICANN (Internet Corporation for Assigned Names and Numbers) does not
believe this request poses any notable risks to security, stability or resiliency.

This is an Organizational Administrative Function not requiring public
comment.

https://www.icann.org/resources/board-material/resolutions-2018-03-15-en 4/2/2018
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f. Thank You to Local Host of ICANN (Internet Corporation
for Assigned Names and Numbers) 61 Meeting

The Board wishes to extend its thanks to the Hon. Ricardo Rosell6 Nevares,
Governor of Puerto Rico; Oscar R. Moreno de Ayala, President of Puerto Rico
Top Level Domain; Pablo Rodriguez, Vice President of Puerto Rico Top Level
Domain; Carla Campos Vidal, Director of Puerto Rico Tourism Company; and
the local host organizer, Puerto Rico Top Level Domain (.PR).

g. Thank you to Sponsors of ICANN (Internet Corporation for
Assigned Names and Numbers) 61 Meeting

The Board wishes to thank the following sponsors: Verisign, Claro, Liberty,
Canadian Internet Registration Authority (CIRA), Afilias plc, Public Interest
Registry and Uniregistry.

h. Thank you to Interpreters, ICANN (Internet Corporation for
Assigned Names and Numbers) org, Event and Hotel Teams
of ICANN (Internet Corporation for Assigned Names and
Numbers) 61 Meeting

The Board expresses its deepest appreciation to the scribes, interpreters,
audiovisual team, technical teams, and the entire ICANN (Internet Corporation
for Assigned Names and Numbers) org team for their efforts in facilitating the
smooth operation of the meeting. The Board would also like to thank the
management and staff of Puerto Rico Convention Center for providing a
wonderful facility to hold this event. Special thanks are extended to Margaret
Colon, Director of Sales & Marketing; Vivian E. Santana, Director of Events;
Gianni Agostini Santiago, Senior Catering Sales Manager; Carlos Rosas, IT
Manager; and Wilson Alers from Media Stage Inc.

2. Main Agenda:

a. Next Steps in Community Priority Evaluation Process
Review

Whereas, the Board directed the President and CEO or his designees to
undertake a review of the "process by which ICANN (Internet Corporation for
Assigned Names and Numbers) [organization] interacted with the [Community
Priority Evaluation (CPE)] Provider, both generally and specifically with respect
to the CPE reports issued by the CPE Provider".

Whereas, the Board Governance Committee (BGC) determined that the review
should also include: (i) an evaluation of whether the CPE criteria were applied
consistently throughout each CPE report; and (ii) a compilation of the research
relied upon by the CPE Provider to the extent such research exists for the
evaluations that are the subject of pending Reconsideration Requests relating
to the CPE process (collectively, the CPE Process Review). (See
https://www.icann.org/resources/board-material/minutes-bgc-2016-10-18-en
(/resources/board-material/minutes-bgc-2016-10-18-en).)

https://www.icann.org/resources/board-material/resolutions-2018-03-15-en 4/2/2018
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Whereas, the BGC determined that the following pending Reconsideration
Requests would be on hold until the CPE Process Review was completed: 14-
30,1 14-32,2 14-33,2 16-3, 16-5, 16-8, 16-11, and 16-12. (See
https://www.icann.org/en/system/files/correspondence/disspain-letter-review-
new-gtld-cpe-process-26aprl7-en.pdf
(/len/system/files/correspondence/disspain-letter-review-new-gtld-cpe-process-

26aprl7-en.pdf) [PDF, 405 KB].)

Whereas, the CPE Process Review was conducted by FTI Consulting, Inc.'s
(FTI) Global Risk and Investigations Practice and Technology Practice.

Whereas, on 13 December 2017 (/news/announcement-2017-12-13-en),
ICANN (Internet Corporation for Assigned Names and Numbers) organization
published the three reports on the CPE Process Review (the CPE Process
Review Reports).

Whereas, the Board Accountability Mechanisms Committee (BAMC) has
considered the CPE Process Review Reports (the conclusions of which are set
forth in the rationale below) and has provided recommendations to the Board
of next steps in the CPE Process Review.

Whereas, the Board has considered the three CPE Process Review Reports
and agrees with the BAMC's recommendations.

Resolved (2018.03.15.08), the Board acknowledges and accepts the findings
set forth in the three CPE Process Review Reports.

Resolved (2018.03.15.09), the Board concludes that, as a result of the findings
in the CPE Process Review Reports, no overhaul or change to the CPE
process for this current round of the New gTLD (generic Top Level Domain)
Program is necessary.

Resolved (2018.03.15.10), the Board declares that the CPE Process Review
has been completed.

Resolved (2018.03.15.11), the Board directs the Board Accountability
Mechanisms Committee to move forward with consideration of the remaining
Reconsideration Requests relating to the CPE process that were placed on
hold pending completion of the CPE Process Review in accordance with the
Transition Process of Reconsideration Responsibilities from the BGC to the
BAMC (/en/system/files/files/reconsideration-responsibilities-transition-bgc-to-
bamc-05jan18-en.pdf) [PDF, 42 KB] document.

Rationale for Resolutions 2018.03.15.08 - 2018.03.15.11

CPE is a contention resolution mechanism available to applicants that self-
designated their applications as community applications.2 CPE is defined in
Module 4.2 of the Applicant Guidebook, and allows a community-based
application to undergo an evaluation against the criteria as defined in section
4.2.3 of the Applicant Guidebook, to determine if the application warrants the
minimum score of 14 points (out of a maximum of 16 points) to earn priority
and thus prevail over other applications in the contention set.2 CPE will occur

https://www.icann.org/resources/board-material/resolutions-2018-03-15-en 4/2/2018
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only if a community-based applicant selects to undergo CPE for its relevant
application and after all applications in the contention set have completed all
previous stages of the new gTLD (generic Top Level Domain) evaluation
process. CPE is performed by an independent provider (CPE Provider).

The Board directed the President and CEO or his designees to undertake a
review of the "process by which ICANN (Internet Corporation for Assigned
Names and Numbers) [organization] interacted with the [Community Priority
Evaluation] CPE Provider, both generally and specifically with respect to the
CPE reports issued by the CPE Provider" as part of the Board's oversight of
the New gTLD (generic Top Level Domain) Program (Scope 1).6 The Board's
action was part of the ongoing discussions regarding various aspects of the
CPE process, including some issues that were identified in the Final
Declaration from the Independent Review Process (IRP) proceeding initiated
by Dot Registry, LLC.

Thereafter, the Board Governance Committee (BGC) determined that the
review should also include: (i) an evaluation of whether the CPE criteria were
applied consistently throughout each CPE report (Scope 2); and (i) a
compilation of the research relied upon by the CPE Provider to the extent such
research exists for the evaluations that are the subject of pending
Reconsideration Requests relating to the CPE process (Scope 3).Z Scopes 1,
2, and 3 are collectively referred to as the CPE Process Review. The BGC
determined that the following pending Reconsideration Requests would be on
hold until the CPE Process Review was completed: 14-30 (.LLC),2 14-32
(.INC),214-33% (.LLP), 16-3 (.GAY), 16-5 (.MUSIC), 16-8 (.CPA), 16-11
(.HOTEL), and 16-12 (.MERCK).

On 13 December 2017, ICANN (Internet Corporation for Assigned Names and
Numbers) organization published three reports on the CPE Process Review.

For Scope 1, "FTI conclude[d] that there is no evidence that ICANN (Internet
Corporation for Assigned Names and Numbers) organization had any undue
influence on the CPE Provider with respect to the CPE reports issued by the
CPE Provider or engaged in any impropriety in the CPE process.... While FTI
understands that many communications between ICANN (Internet Corporation
for Assigned Names and Numbers) organization and the CPE Provider were
verbal and not memorialized in writing, and thus FTI was not able to evaluate
them, FTI observed nothing during its investigation and analysis that would
indicate that any verbal communications amounted to undue influence or
impropriety by ICANN (Internet Corporation for Assigned Names and
Numbers) organization." (Scope 1 Report (/fen/system/files/files/cpe-process-
review-scope-1-communications-between-icann-cpe-provider-13dec17-en.pdf)
[PDF, 160 KB], Pg. 4)

For Scope 2, "FTI found no evidence that the CPE Provider's evaluation
process or reports deviated in any way from the applicable guidelines; nor did
FTI observe any instances where the CPE Provider applied the CPE criteria in
an inconsistent manner." (Scope 2 Report (/en/system/files/files/cpe-process-
review-scope-2-cpe-criteria-analysis-13dec17-en.pdf) [PDF, 313 KB], Pg. 3.)
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For Scope 3, "[0]f the eight relevant CPE reports, FTI observed two reports
(.CPA, .MERCK) where the CPE Provider included a citation in the report for
each reference to research. For all eight evaluations (.LLC, .INC, .LLP, .GAY,
.MUSIC, .CPA, .HOTEL, and .MERCK), FTI observed instances where the
CPE Provider cited reference material in the CPE Provider's working papers
that was not otherwise cited in the final CPE report. In addition, in six CPE
reports (.LLC, .INC, .LLP, .GAY, .MUSIC, and .HOTEL), FTI observed
instances where the CPE Provider referenced research but did not include
citations to such research in the reports. In each instance, FTI reviewed the
working papers associated with the relevant evaluation to determine if the
citation supporting referenced research was reflected in the working papers.
For all but one report, FTI observed that the working papers did reflect the
citation supporting referenced research not otherwise cited in the
corresponding final CPE report. In one instance—the second .GAY final CPE
report—FTI observed that while the final report referenced research, the
citation to such research was not included in the final report or the working
papers for the second .GAY evaluation. However, because the CPE Provider
performed two evaluations for the .GAY application, FTI also reviewed the
CPE Provider's working papers associated with the first .GAY evaluation to
determine if the citation supporting research referenced in the second .GAY
final CPE report was reflected in those materials. Based upon FTI's
investigation, FTI finds that the citation supporting the research referenced in
the second .GAY final CPE report may have been recorded in the CPE
Provider's working papers associated with the first .GAY evaluation." (Scope 3
Report (/en/system/files/files/cpe-process-review-scope-3-cpe-provider-
reference-material-compilation-redacted-13dec17-en.pdf) [PDF, 309 KB], Pg.
4)

The Board notes that FTI's findings are based upon its review of the written
communications and documents described in the three Reports. The Board
Accountability Mechanisms Committee (BAMC) considered the CPE Process
Review Reports as part of its oversight of accountability mechanisms and
recommended that the Board take the foregoing actions related to the CPE
Process Review. The Board agrees. In particular, the BAMC is ready to re-
start its review of the remaining reconsideration requests that were put on
hold. To ensure that the review of these pending Reconsideration Requests
are conducted in an efficient manner and in accordance with the "Transition
Process of Reconsideration Responsibilities from the BGC to the BAMC
(fen/system/files/files/reconsideration-responsibilities-transition-bgc-to-bamc-
05jan18-en.pdf)" [PDF, 42 KB], the BAMC has developed a Roadmap
(fen/systemfiles/files/roadmap-reconsideration-requests-cpe-15feb18-en.pdf)
[PDF, 30 KB] for the review of the pending Reconsideration Requests.

The Board acknowledges receipt of the letters to the ICANN (Internet
Corporation for Assigned Names and Numbers) Board from dotgay LLC on 15
(/fen/system/files/correspondence/ali-to-icann-board-15jan18-en.pdf) [PDF, 238
KB] and 20 January 2018 (/en/system/files/correspondence/ali-to-icann-board-
20jan18-en.pdf) [PDF, 130 KB], and from DotMusic Limited on 16 January
2018 (/en/systemffiles/correspondence/ali-to-icann-board-16jan18-en.pdf)
[PDF, 49 KB], regarding the CPE Process Review Reports. Both dotgay LLC
and DotMusic Limited claim that the CPE Process Review lacked transparency
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or independence, and was not sufficiently thorough, and ask that the ICANN
(Internet Corporation for Assigned Names and Numbers) Board take no action
with respect to the conclusions reached by FTI, until the parties have had an
opportunity to respond to the FTI Report and to be heard as it relates to their
pending reconsideration requests. (See
https://www.icann.org/en/system/files/correspondence/ali-to-icann-board-
15jan18-en.pdf (/en/system/files/correspondence/ali-to-icann-board-15jan18-
en.pdf) [PDF, 238 KB];
https://www.icann.org/en/system/files/correspondence/ali-to-icann-board-
20jan18-en.pdf (/en/system/files/correspondence/ali-to-icann-board-20jan18-
en.pdf) [PDF, 130 KB]; and
https://www.icann.org/en/system/files/correspondence/ali-to-icann-board-
16jan18-en.pdf (/fen/system/files/correspondence/ali-to-icann-board-16jan18-
en.pdf) [PDF, 49 KB].) The Board has considered the arguments raised in the
letters. The Board notes that dotgay LLC and DotMusic Limited (among other
requestors) each will have an opportunity to submit supplemental materials
and make a presentation to the BAMC to address how the CPE Process
Review is relevant to their pending Reconsideration Requests. Any specific
claims they might have related to the FTI Reports with respect to their
particular applications can be addressed then, and ultimately will be
considered in connection with the determination on their own Reconsideration
Requests.

The Board also acknowledges receipt of the letter to the ICANN (Internet
Corporation for Assigned Names and Numbers) Board from dotgay LLC on 31
January 2018 (/en/system/files/correspondence/ali-to-icann-board-31jan18-
en.pdf) [PDF, 2.32 MB], which attached the Second Expert Opinion of
Professor William N. Eskridge, Jr., addressing FTI's Scope 2 Report and
Scope 3 Report on the CPE Process Review.
(https://www.icann.org/en/system/files/correspondence/ali-to-icann-board-
31jan18-en.pdf (/en/system/files/correspondence/ali-to-icann-board-31jan18-
en.pdf) [PDF, 2.32 MB].) The Board has considered the arguments raised in
the letter and accompanying Second Expert Opinion, and finds that they do not
impact this Resolution, but instead will be addressed in connection with dotgay
LLC's pending Reconsideration Request 16-3.

First, and as an initial matter, the Board does not accept dotgay LLC's
assertion that "a strong case could be made that the purported investigation
was undertaken with a pre-determined outcome in

mind." (https://www.icann.org/en/system/files/correspondence/ali-to-icann-
board-31jan18-en.pdf (/en/system/files/correspondence/ali-to-icann-board-
3ljani8-en.pdf) [PDF, 2.32 MB], at Pg. 1.) Neither dotgay LLC nor Professor
Eskridge offers any support for this baseless claim, and there is none.
(https://www.icann.org/en/system/files/correspondence/ali-to-icann-board-
31jan18-en.pdf (/en/system/files/correspondence/ali-to-icann-board-31jan18-
en.pdf) [PDF, 2.32 MB].) Second, dotgay LLC urges the Board to entirely
"reject the findings made by FTI in the FTI Reports", but dotgay LLC has
submitted no basis for this outcome. All dotgay LLC offers is Professor
Eskridge's Second Expert Opinion, which, at its core, challenges the merits of
the report issued by the CPE Provider in connection with dotgay LLC's
community application for the .GAY gTLD (generic Top Level Domain). (See
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Response to dotgay LLC at
https://www.icann.org/en/system/files/correspondence/wallace-to-ali-05mar18-
en.pdf (/fen/system/files/correspondence/wallace-to-ali-05mar18-en.pdf) [PDF,
122 KB]; see also Response from dotgay LLC at
https://www.icann.org/en/system/files/correspondence/ali-to-wallace-07mar18-
en.pdf (/fen/system/files/correspondence/ali-to-wallace-07mar18-en.pdf) [PDF,
226 KB].) Dotgay LLC will have the opportunity to include such claims in that
regard and if it does, the claims will be addressed in connection with their
reconsideration request that is currently pending.

The Board also acknowledges the 1 February 2018 letter
(/fen/system/files/files/reconsideration-16-11-trs-et-al-petillion-to-icann-bamc-
redacted-01feb18-en.pdf) [PDF, 537 KB] from applicants Travel Reservations
SRL, Minds + Machines Group Limited, Radix FXC, dot Hotel Inc. and Fegistry
LLC (regarding "Consideration of Next Steps in the Community Priority
Evaluation Process Review (Reconsideration Request 16-11)." These
applicants that submitted Request 16-11 claim that the CPE Process Review
lacked transparency or independence, and ask that the Board address the
inconsistencies to "ensure a meaningful review of the CPE

regarding .hotel."” (https://www.icann.org/en/system/files/files/reconsideration-
16-11-trs-et-al-petillion-to-icann-bamc-redacted-01feb18-en.pdf
(/fen/system/files/files/reconsideration-16-11-trs-et-al-petillion-to-icann-bamc-
redacted-01feb18-en.pdf) [PDF, 537 KB].), Pg. 4.) The Board understands the
arguments raised in the letter, and again reiterates that the individual
requestors with reconsideration requests that were placed on hold pending
completion of the CPE Process Review will have the opportunity to submit
additional information in support of those reconsideration requests, including
the requestors that filed Reconsideration Request 16-11.

The Board acknowledges receipt of DotMusic Limited's submission to the
ICANN (Internet Corporation for Assigned Names and Numbers) Board, on 2
February 2018 (/en/system/files/correspondence/roussos-to-marby-02feb18-
en.pdf) [PDF, 1.02 MB], regarding the CPE Process Review Reports. First,
and as an initial matter, the Board does not accept DotMusic Limited's
assertions that FTI's "objective was to exonerate ICANN (Internet Corporation
for Assigned Names and Numbers) and the CPE panel”, that "the intent of the
investigation was to advocate in favor of ICANN (Internet Corporation for
Assigned Names and Numbers) and [the CPE Provider]", and that "ICANN
(Internet Corporation for Assigned Names and Numbers) carefully tailored the
narrow scope of the investigation and cherry-picked documents and
information to share with the FTI to protect

itself." (https://www.icann.org/en/system/files/correspondence/roussos-to-
marby-02feb18-en.pdf (/fen/system/files/correspondence/roussos-to-marby-
02feb18-en.pdf) [PDF, 1.02 MB], 1 109, Pg. 65, 1 69, Pg. 48, 1 74, Pg. 49, 1
76, Pg. 49.) DotMusic Limited offers no support for these baseless claims, and
there is none. (See Response to DotMusic Limited,
https://www.icann.org/en/system/files/correspondence/wallace-to-roussos-
schaeffer-05mar18-en.pdf (/en/system/files/correspondence/wallace-to-
roussos-schaeffer-05mar18-en.pdf) [PDF, 126 KB]; see also Responses from
DotMusic Limited, https://www.icann.org/en/system/files/correspondence/ali-to-
icann-board-jones-day-07marl18-en.pdf (/fen/system/files/correspondence/ali-
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to-icann-board-jones-day-07marl18-en.pdf) [PDF, 227 KB].) DotMusic Limited
otherwise reiterates the claims made in its 16 January 2018
(/fen/system/files/correspondence/ali-to-icann-board-16jan18-en.pdf) [PDF, 49
KB] letter to the ICANN (Internet Corporation for Assigned Names and
Numbers) Board, namely that the CPE Process Review lacked transparency
and was too narrow. DotMusic Limited asserts that it would be unreasonable
for the ICANN (Internet Corporation for Assigned Names and Numbers) Board
to accept the conclusions of the FTI Report and reject DotMusic's
Reconsideration Request 16-5. The Board has considered the arguments
raised in DotMusic Limited's submission, and finds that they do not impact this
Resolution. As noted above, DotMusic Limited (among other Requestors) will
have an opportunity to submit supplemental materials and make a
presentation to the BAMC to address how the CPE Process Review is relevant
to its pending Reconsideration Request 16-5, such that any claims DotMusic
Limited might have related to the FTI Reports can be addressed then, and
then ultimately will be considered in connection with the determination on
Reconsideration Request 16-5.

The Board also acknowledges the 22 February 2018 letter
(/fen/system/files/files/reconsideration-16-11-trs-et-al-petillion-to-icann-bamc-
redacted-22feb18-en.pdf) [PDF, 516 KB] from applicants Travel Reservations
SRL, Minds + Machines Group Limited, Radix FXC, dot Hotel Inc. and Fegistry
LLC (regarding "Consideration of Next Steps in the Community Priority
Evaluation Process Review (Reconsideration Request 16-11)." These
applicants that submitted Request 16-11 reiterate their claim that the CPE
Process Review lacked transparency, and further assert that ICANN (Internet
Corporation for Assigned Names and Numbers) organization continues to be
"non-transparent about the CPE deliberately" insofar as ICANN (Internet
Corporation for Assigned Names and Numbers) organization has not
published a preliminary report of the BAMC's 2 February 2018 meeting, which
these applicants claim is required pursuant to Article 3, Section 3.5(c) of the
ICANN (Internet Corporation for Assigned Names and Numbers) Bylaws.
(https://www.icann.org/en/system/files/files/reconsideration-16-11-trs-et-al-
petillion-to-icann-bamc-redacted-22feb18-en.pdf
(/fen/system/files/files/reconsideration-16-11-trs-et-al-petillion-to-icann-bamc-
redacted-22feb18-en.pdf) [PDF, 516 KB], Pg. 2.) First, the Board notes that
Article 3, Section 3.5 relates to Minutes and Preliminary Reports of meetings of
the Board, the Advisory Committees (Advisory Committees) and Supporting
Organizations (Supporting Organizations). (See Article 3, Section 3.5(a).) In
this regard, the timing requirements relative to the publication of preliminary
reports provided by Article 3, Section 3.5(c) of the Bylaws relates to the
publication of "any actions taken by the Board" after the conclusion a Board
meeting, not Board Committees meetings. In either case, the minutes of the
BAMC's 2 February 2018 meeting have been published and reflect that the
BAMC considered the recent letters to the ICANN (Internet Corporation for
Assigned Names and Numbers) Board regarding the CPE Process Review.
(See https://www.icann.org/resources/board-material/minutes-bamc-2018-02-
02-en (/resources/board-material/minutes-bamc-2018-02-02-en).) Second, the
Board did timely publish, in accordance with Article 3, Section 3.5(c), a
preliminary report regarding "Next Steps in Community Priority Evaluation
Process Review — UPDATE ONLY", which reflected the Board's discussion of
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the CPE Process Review, including the fact that "the Board has received
letters from a number of applicants ... [, that] the BAMC [has] taken the letters
and reports into consideration as part of its recommendation to the Board, [and
that] the proposed resolution has been continued to the Board's next meeting
in Puerto Rico to allow the Board members additional time to consider the new
documents." (Preliminary Report | Regular Meeting of the ICANN (Internet
Corporation for Assigned Names and Numbers) Board, available at:
https://www.icann.org/resources/board-material/prelim-report-2018-02-04-en
(/resources/board-material/prelim-report-2018-02-04-en)). Third, the Board
understands the arguments raised in the letter, and again reiterates that the
individual requestors with reconsideration requests that were placed on hold
pending completion of the CPE Process Review will have the opportunity to
submit additional information in support of those reconsideration requests,
including the requestors that filed Reconsideration Request 16-11.

The Board acknowledges receipt of a letter from the Head of Institutional
Relations at the European Broadcasting Union (EBU) to dotgay LLC, with a
copy to the ICANN (Internet Corporation for Assigned Names and Numbers)
Board regarding its "disappointing experience with the Community Priority
Evaluation (CPE)

process." (https://www.icann.org/en/system/files/correspondence/mazzone-to-
baxter-06mar18-en.pdf (/fen/system/files/correspondence/mazzone-to-baxter-
06mari18-en.pdf) [PDF, 154 KB], Pg. 1.) The EBU raised very generalized
concerns about the CPE process but did not provide any level of specificity
about those concerns. Because the letter lacks specificity and does not detalil
the EBU's precise concerns, the Board regards the letter as support for the
positions expressed by dotgay LLC and will be considered as part of the
Board's evaluation of dotgay LLC's pending Reconsideration Request.

The Board also acknowledges receipt of letters from SERO and the National
LGBT Chamber of Commerce on 18 February 2018
(/fen/system/files/correspondence/strub-to-chalaby-18feb18-en.pdf) [PDF, 371
KB] and 1 March 2018 (/en/system/files/correspondence/lovitz-to-board-
01mari8-en.pdf) [PDF, 1.16 MB], respectively, expressing support for dotgay
LLC's community application. These letters will be considered as part of the
Board's evaluation of dotgay LLC's pending Reconsideration Request.

Taking this action is in the public interest and consistent with ICANN (Internet
Corporation for Assigned Names and Numbers)'s Mission, Commitments and
Core Values as it will provide transparency and accountability regarding the
CPE process and the CPE Process Review. This action also ensures that
ICANN (Internet Corporation for Assigned Names and Numbers) operates in a
manner consistent with the Bylaws by making decisions that apply
documented policies consistently, neutrally, objectively, and fairly without
singling out any particular party for discriminatory treatment.

This action has no financial impact on ICANN (Internet Corporation for
Assigned Names and Numbers) and will not negatively impact the security,
stability and resiliency of the domain name system.

This decision is an Organizational Administrative Function that does not
require public comment.
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b. Further Consideration of the Gulf Cooperation Council
Independent Review Process Final Declarations

Whereas, ICANN (Internet Corporation for Assigned Names and Numbers)
organization received the Final Declaration in the Gulf Cooperation Council
(GCC) v. ICANN (Internet Corporation for Assigned Names and Numbers)
Independent Review Process (IRP) and the Final Declaration As To Costs
(Costs Declaration) in the IRP.

Whereas, among other things, the IRP Panel declared that "the GCC is the
prevailing Party," and ICANN (Internet Corporation for Assigned Names and
Numbers) "shall reimburse the GCC the sum of $107,924.16 upon
demonstration by [the] GCC that these incurred costs have been paid." (Final
Declaration at pg. 45; Costs Declaration at pg. 6, V.2.)

Whereas, the Panel recommended that the "Board take no further action on
the ".persiangulf' gTLD (generic Top Level Domain) application, and in specific
not sign the registry agreement with Asia Green, or any other entity, in relation
to the ".persiangulf' gTLD (generic Top Level Domain)." (Final Declaration at
pg. 44, X.2.)

Whereas, in accordance with Article 1V, section 3.21 of the applicable version
of the Bylaws, the Board considered the Final Declaration and the Costs
Declaration at its meeting on 16 March 2017, and determined that further
consideration and analysis was needed.

Whereas, the Board Accountability Mechanisms Committee (BAMC)
conducted the requested further consideration and analysis, and has
recommended that: (i) the Board treat the statement in the Governmental
Advisory Committee (Advisory Committee) (GAC (Governmental Advisory
Committee)) Durban Communiqué regarding .PERSIANGULF as if it were
non-consensus advice pursuant to the second advice option in Module 3.1
(subparagraph II) of the Applicant Guidebook; and (ii) the Board direct the
BAMC to review and consider the materials related to the .PERSIANGULF
matter, including the materials identified by the Panel in the Final Declaration,
and to provide a recommendation to the Board as to whether or not the
application for .PERSIANGULF should proceed.

Resolved (2018.03.15.12), the Board accepts that the Panel declared the
following: (i) the GCC is the prevailing party in the Gulf Cooperation Council v.
ICANN (Internet Corporation for Assigned Names and Numbers) IRP; and (i)
ICANN (Internet Corporation for Assigned Names and Numbers) "shall
reimburse the GCC the sum of $107,924.16 upon demonstration by [the] GCC
that these incurred costs have been paid.”

Resolved (2018.03.15.13), the Board directs the President and CEO, or his
designee(s), to take all steps necessary to reimburse the GCC in the amount
of US$107,924.16 in furtherance of the IRP Panel's Costs Declaration upon
demonstration by the GCC that these incurred costs have been paid.

Resolved (2018.03.15.14), the Board directs the BAMC: (i) to follow the steps
required as if the GAC (Governmental Advisory Committee) provided non-
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consensus advice to the Board pursuant to Module 3.1 (subparagraph Il) of the
Applicant Guidebook regarding .PERSIANGULF; (ii) to review and consider
the relevant materials related to the .PERSIANGULF matter; and (jii) to provide
a recommendation to the Board as to whether or not the application

for .PERSIANGULF should proceed.

Rationale for Resolutions 2018.03.15.12 - 2018.03.15.14

The Gulf Cooperation Council (GCC) initiated Independent Review Process
(IRP) proceedings challenging the New gTLD (generic Top Level Domain)
Program Committee's (NGPC's) decision on 10 September 2013 that "ICANN
(Internet Corporation for Assigned Names and Numbers) will continue to
process [the .PERSIANGULF] application in accordance with the established
procedures in the [Guidebook.]" (See Resolution 2013.09.10.NG03 (Annex 1),
available at https://www.icann.org/resources/board-material/resolutions-new-
gtld-2013-09-10-en#2.c (/resources/board-material/resolutions-new-gtld-2013-
09-10-en#2.¢).) The GCC objected to the application for PERSIANGULF
submitted by Asia Green IT System Ltd. (Asia Green) due to what the GCC
described as a long-standing naming dispute in which the "Arab nations that
border the Gulf prefer the name 'Arabian Gulf" instead of the name "Persian
Gulf." (See IRP Request, 1 3, available at
https://www.icann.org/en/system/files/files/gcc-irp-request-05dec14-en.pdf
(/fen/system/files/files/gcc-irp-request-05dec14-en.pdf) [PDF, 2.44 MB].)

IRP Panel Final Declaration:

On 19 October 2016, the three-member IRP Panel (Panel) issued its Final
Declaration as to the merits (Final Declaration)
(https://www.icann.org/en/system/files/files/irp-gcc-final-declaration-240ct16-
en.pdf (/fen/systemffiles/files/irp-gcc-final-declaration-24oct16-en.pdf) [PDF,
2.52 MB]). On 15 December 2016, the Panel issued its Final Declaration As To
Costs (Costs Declaration) (https://www.icann.org/en/system/files/files/irp-gcc-
final-declaration-costs-15dec16-en.pdf (/en/system/files/files/irp-gcc-final-
declaration-costs-15dec16-en.pdf) [PDF, 91 KB]). The Panel's findings and
recommendation are summarized below, and available in full at
https://www.icann.org/resources/pages/gcc-v-icann-2014-12-06-en
(/resources/pages/gcc-v-icann-2014-12-06-en).

The Panel declared the GCC to be the prevailing party, and declared that the
"action of the ICANN (Internet Corporation for Assigned Names and Numbers)
Board with respect to the application of Asia Green relating to the ".persiangulf’
gTLD (generic Top Level Domain) was inconsistent with the Articles of
Incorporation and Bylaws of ICANN (Internet Corporation for Assigned Names
and Numbers)." (Final Declaration at pgs. 44-45, X.1, X.3.) Specifically, the
Panel stated that: (i) "we have no evidence or indication of what, if anything,
the Board did assess in taking its decision. Our role is to review the decision-
making process of the Board, which here was virtually non-existent. By
definition, core ICANN (Internet Corporation for Assigned Names and
Numbers) values of transparency and fairness were ignored." (emphasis
omitted); (i) "we conclude that the ICANN (Internet Corporation for Assigned
Names and Numbers) Board failed to 'exercise due diligence and care in
having a reasonable amount of facts in front of them' before deciding, on 10
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September 2013, to allow the ".persiangulf' application to proceed"; and (iii) "[u]
nder the circumstances, and by definition, the Board members could not have
‘exercise[d] independent judgment in taking the decision, believed to be in the
best interests of the company’, as they did not have the benefit of proper due
diligence and all the necessary facts."

The Panel further declared that "ICANN (Internet Corporation for Assigned
Names and Numbers) is to bear the totality of the GCC's costs in relation to
the IRP process," and "shall reimburse the GCC the sum of $107,924.16 upon
demonstration by GCC that these incurred costs have been paid." (Costs
Declaration at pg. 6, V.2.)

The Panel premised its declaration on its conclusion that the Board's reliance
upon the explicit language of Module 3.1 of the Guidebook was "unduly
formalistic and simplistic" (Final Declaration at { 126), and that the Board
should have conducted a further inquiry into and beyond the Durban
Communiqué as it related to the application even though the Governmental
Advisory Committee (Advisory Committee) (GAC (Governmental Advisory
Committee)) "advice" provided in the Durban Communiqué indicated that the
GAC (Governmental Advisory Committee) had "finalized its consideration" of
the application and "does not object" to the application proceeding. In effect,
the GAC (Governmental Advisory Committee)'s communication to the ICANN
(Internet Corporation for Assigned Names and Numbers) Board provided no
advice regarding the processing of .PERSIANGULF. The Panel, however,
disagreed, stating that: "As we see it, the GAC (Governmental Advisory
Committee) sent a missive [in the Durban Communiqué] to the ICANN
(Internet Corporation for Assigned Names and Numbers) Board that fell
outside all three permissible forms for its advice. The GAC (Governmental
Advisory Committee)'s statement in the Durban Communiqué that the GAC
(Governmental Advisory Committee) 'does not object' to the application reads
like consensus GAC (Governmental Advisory Committee) advice that the
application should proceed, or at very least non-consensus advice that the
application should proceed. Neither form of advice is consistent with Module
3 .1 of the Guidelines." (Final Declaration at § 127.) The Panel further stated
that: "Some of the fault for the outcome falls on the GAC (Governmental
Advisory Committee), for not following its own principles. In particular, GAC
(Governmental Advisory Committee) Operating Principle 47 provides that the
GAC (Governmental Advisory Committee) is to work on the basis of
consensus, and '[w]here consensus is not possible, the Chair shall convey the
full range of views expressed by members to the ICANN (Internet Corporation
for Assigned Names and Numbers) Board.' The GAC (Governmental Advisory
Committee) chair clearly did not do so." (Final Declaration at { 128.) According
to the Panel, "[i]f the GAC (Governmental Advisory Committee) had properly
relayed [the] serious concerns [expressed by certain GAC (Governmental
Advisory Committee) members] as formal advice to the ICANN (Internet
Corporation for Assigned Names and Numbers) Board under the second
advice option in Module 3.1 of the Guidebook, there would necessarily have
been further inquiry by and dialogue with the Board." (Final Declaration at
129.) "It is difficult to accept that ICANN (Internet Corporation for Assigned
Names and Numbers)' s core values of transparency and fairness are met,
where one GAC (Governmental Advisory Committee) member can not only
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block consensus but also the expression of serious concerns of other
members in advice to the Board, and thereby cut off further Board inquiry and
dialogue.” (Final Declaration at § 130.)

In sum, the Panel stated that it "is not convinced that just because the GAC
(Governmental Advisory Committee) failed to express the GCC's concerns
(made in their role as GAC (Governmental Advisory Committee) members) in
the Durban Communiqué that the Board did not need to consider these
concerns." (Final Declaration at  131.) The Panel further stated that the Board
should have reviewed and considered the GAC (Governmental Advisory
Committee) member concerns expressed in the GAC (Governmental Advisory
Committee) Durban Meeting Minutes (which, it should be noted, were posted
by the GAC (Governmental Advisory Committee) in November 2013 — one
month after the NGPC's 10 September 2013 Resolution to continue processing
the .PERSIANGULF application), the "pending Community Objection, the
public awareness of the sensitivities of the 'Persian Gulf'-'Arabian Gulf' naming
dispute, [and] the Durban Communiqué itself[, which] contained an express
recommendation that 'ICANN (Internet Corporation for Assigned Names and
Numbers) collaborate with the GAC (Governmental Advisory Committee) in
refining, for future rounds, the Applicant Guidebook with regard to the
protection of terms with national, cultural, geographic and religious
significance.™ (Final Declaration at { 131.)

In addition, the Panel concluded that "the GCC's due process rights" were
"harmed" by the Board's decision to proceed with the application because,
according to the Panel, such decision was "taken without even basic due
diligence despite known controversy." (Final Declaration at § 148.) And,
according to the Panel, the "basic flaws underlying the Board's decision cannot
be undone with future dialogue." (Final Declaration at § 148.) The Panel
therefore recommended that "the ICANN (Internet Corporation for Assigned
Names and Numbers) Board take no further action on the '.persiangulf' gTLD
(generic Top Level Domain) application, and in specific not sign the registry
agreement with Asia Green, or any other entity, in relation to the ".persiangulf'
gTLD (generic Top Level Domain)." (Final Declaration at pg. 44, X.2.)

Prior Board Consideration:

The Board considered the Final Declaration and the Costs Declaration at its 16
March 2017 meeting. After thorough review and consideration of the Panel's
findings and recommendation, the Board noted that the Panel may have based
its findings and recommendation on what may be unsupported conclusions
and/or incorrect factual premises.

The Board determined that further consideration and analysis of the Final
Declaration was needed, and directed the ICANN (Internet Corporation for
Assigned Names and Numbers) President and CEO, or his designee(s), to
conduct or cause to be conducted a further analysis of the Panel's factual
premises and conclusions, and of the Board's ability to accept certain aspects
of the Final Declaration while potentially rejecting other aspects of the Final
Declaration. (See Resolution 2017.03.16.08, available at
https://www.icann.org/resources/board-material/resolutions-2017-03-16-en#2.b
(/resources/board-material/resolutions-2017-03-16-en#2.b).)
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Board Accountability Mechanisms Committee Review and
Recommendation:

Pursuant to the Board's directive, the Board Accountability Mechanisms
Committee (BAMC) reviewed the Final Declaration, conducted an analysis
regarding the Board's ability to accept certain aspects of the Final Declaration
while rejecting other aspects, and considered various options regarding the
Panel's recommendation that the "Board take no further action on the
".persiangulf' gTLD (generic Top Level Domain) application, and in specific not
sign a registry agreement with Asia Green, or any other entity, in relation to the
".persiangulf' gTLD (generic Top Level Domain)." After extensive analysis and
discussion, the BAMC has recommended that the Board refute certain of the
Panel's underlying factual findings and conclusions, and that the Board treat
the statement in the GAC (Governmental Advisory Committee) Durban
Communiqué regarding .PERSIANGULF as if it were non-consensus advice
pursuant to Module 3.1 (subparagraph Il) of the Guidebook. Among other
things, the BAMC understands that this would require the Board (or its
designees) to enter into a dialogue with the relevant members of the GAC
(Governmental Advisory Committee) to understand the scope of their
expressed concerns regarding the .PERSIANGULF application. The BAMC
further recommends that the Board direct the BAMC to review and consider
the materials related to the .PERSIANGULF matter, including the materials
identified by the Panel in the Final Declaration, and provide a recommendation
to the Board as to whether or not the application for .PERSIANGULF should
proceed.

Board Consideration:

The Board agrees with the BAMC's recommendations. The Board notes that it
does not agree with or accept all of the Panel's underlying factual findings and
conclusions. For instance:

= The Panel concluded that the statement in the GAC (Governmental
Advisory Committee) Durban Communiqué that the GAC (Governmental
Advisory Committee) "does not object” to the .PERSIANGULF
application was, in effect, "consensus GAC (Governmental Advisory
Committee) advice that the application should proceed, or at the very
least non-consensus advice that the application should proceed." (Final
Declaration at 1 127.) The Board, however, considers the statement in
the Durban Communiqué, indicating that the GAC (Governmental
Advisory Committee) had “finalized its consideration" of the application
and "does not object" to the application proceeding, as effectively
providing no advice to the Board regarding the processing
of .PERSIANGULF. The Board, nevertheless, can appreciate that the
Panel, given all of the information before it, thought that the GAC
(Governmental Advisory Committee) should have provided non-
consensus advice pursuant to Module 3.1 (subparagraph Il) in order to
convey the concerns expressed by certain GAC (Governmental Advisory
Committee) members.

= The Panel concluded that the Board should have but did not consider
"the Durban Minutes, the pending Community Objection, and public
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awareness of the sensitivities of the 'Persian Gulf'-'Arabian Gulf' naming
dispute," along with the "express recommendation” in the Durban
Communique "that 'ICANN (Internet Corporation for Assigned Names
and Numbers) collaborate with the GAC (Governmental Advisory
Committee) in refining, for future rounds, the Applicant Guidebook with
regard to the protection of terms with national, cultural, geographic and
religious significance.™ (Final Declaration at § 131.) The Board takes
issue with the Panel's conclusion. The Panel appears to not have given
proper recognition to, among other things, the Board's awareness of and
sensitivity to the GCC's concerns.

= The Panel concluded that the Board was required to request and review
the minutes of the GAC (Governmental Advisory Committee) Durban
meeting in making its determination regarding the .PERSIANGULF
application. According to the Panel, "[i]t is difficult to accept that the
Board was not obliged to consider the concerns expressed in the Durban
Minutes if it had access to the Minutes. If it was not given the Minutes, it
is equally difficult to accept that the Board - as part of basic due diligence
- would not have asked for draft Minutes concerning GAC
(Governmental Advisory Committee) discussions of such a geo-politically
charged application.” (Final Declaration at § 134.) The Board disagrees.
First, the GAC (Governmental Advisory Committee) Durban meeting
minutes were not available when the NGPC passed its resolution
regarding the .PERSIANGULF application — the GAC (Governmental
Advisory Committee) Durban Communiqué was issued on 18 July 2013;
the NGPC passed its Resolution on 10 September 2013; and the GAC
(Governmental Advisory Committee) Durban meeting minutes were
posted by the GAC (Governmental Advisory Committee) in November
2013. Second, GAC (Governmental Advisory Committee) meeting
minutes do not constitute a communication from the GAC
(Governmental Advisory Committee) to the ICANN (Internet Corporation
for Assigned Names and Numbers) Board, and do not constitute GAC
(Governmental Advisory Committee) advice.

= |n making its recommendation, the Panel concluded that: "Here, given
the harm caused to the GCC's due process rights by the Board's
decision - taken without even basic due diligence despite known
controversy - to allow Asia Green's '.persiangulf' gTLD (generic Top
Level Domain) application to go forward, adequate redress for the GCC
requires us to recommend not a stay of Asia Green's application but the
termination of any consideration of '.persiangulf' as a gTLD (generic Top
Level Domain). The basic flaws underlying the Board's decision cannot
be undone with future dialogue. In recognition of ICANN (Internet
Corporation for Assigned Names and Numbers)'s core values of
transparency and consistency, it would seem unfair, and could open the
door to abuse, for ICANN (Internet Corporation for Assigned Names and
Numbers) to keep Asia Green's application open despite the history. If
issues surrounding '.persiangulf' were not validly considered with the first
application, the IRP Panel considers that any subsequent application
process would subject all stakeholders to undue effort, time and
expense." (Final Declaration at  148.) The Board disagrees and takes
issue with the Panel's conclusion that further dialogue would be futile. If,
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as the Panel has stated, the advice provided by the GAC (Governmental
Advisory Committee) should have included "the full range of views
expressed by members" of the GAC (Governmental Advisory Committee)
and thereby "necessarily" triggered "further inquiry by and dialogue with
the Board" pursuant to the non-consensus advice option in Module 3.1
(subparagraph II) of the Guidebook, then such further dialogue should
occur before a determination is made regarding the

current .PERSIANGULF application.

Notwithstanding the refuted points noted above, the Board has determined that
it should treat the GAC (Governmental Advisory Committee) statement in the
Durban Communiqué regarding .PERSIANGULF as if it were non-consensus
advice pursuant to the second advice option in Module 3.1 (subparagraph Il) of
the Guidebook. The Board is taking this action for primarily two reasons. First,
as the Panel noted, and the Board agrees, the GAC (Governmental Advisory
Committee) "sent a missive [in the Durban Communiqué] that fell outside all
three permissible forms for its advice." The Board appreciates how the Panel
thought that the GAC (Governmental Advisory Committee) advice should have
been provided pursuant to the second advice option in Module 3.1
(subparagraph II) of the Guidebook. Specifically, the Panel noted, among other
things, that: (i) the .PERSIANGULF application was the subject of a GAC
(Governmental Advisory Committee) Early Warning; (ii) the GAC
(Governmental Advisory Committee)'s Beijing Communiqué (in April 2013)
indicated that "further consideration may be warranted" at the GAC
(Governmental Advisory Committee)'s Durban meeting (in July 2013)
regarding the .PERSIANGULF string; and (iii) certain GAC (Governmental
Advisory Committee) members expressed concerns about .PERSIANGULF
during the GAC (Governmental Advisory Committee) Durban meeting. While
the Board was aware of the GAC (Governmental Advisory Committee) Early
Warning and the Beijing Communiqué, it did not have access to the GAC
(Governmental Advisory Committee) Durban meeting minutes when it passed
the 10 September 2013 Resolution to continue processing .PERSIANGULF,
unlike the Panel, which did have access to those minutes when it issued its
Final Declaration.

Second, and in the light of the Final Declaration in this matter, the Board notes
inconsistencies in the GAC (Governmental Advisory Committee)'s handling
and communications regarding the .PERSIANGULF and the .HALAL/.ISLAM
applications. Both were the subject of GAC (Governmental Advisory
Committee) Early Warnings and both were the subject of concerns expressed
by members of the GAC (Governmental Advisory Committee) during a GAC
(Governmental Advisory Committee) meeting. However, how the GAC
(Governmental Advisory Committee) ultimately treated these two matters and
how the GAC (Governmental Advisory Committee) articulated them to the
Board was decidedly different in each case: (a) with respect to

the .HALAL/.ISLAM strings, the GAC (Governmental Advisory Committee)
provided non-consensus advice to the Board explicitly pursuant to Section 3.1
(subparagraph II) of the Guidebook, indicating that: "The GAC (Governmental
Advisory Committee) recognizes that Religious terms are sensitive issues.
Some GAC (Governmental Advisory Committee) members have raised
sensitivities on the applications that relate to Islamic terms, specifically .islam
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and .halal. The GAC (Governmental Advisory Committee) members concerned
have noted that the applications for .islam and .halal lack community
involvement and support. It is the view of these GAC (Governmental Advisory
Committee) members that these applications should not proceed." (Beijing
Communiqué, available at
https://www.icann.org/en/system/files/correspondence/gac-to-board-18april 3-
en.pdf (/fen/system/files/correspondence/gac-to-board-18aprl3-en.pdf) [PDF,
156 KB]); whereas (b) with respect to the .PERSIANGULF string, the GAC
(Governmental Advisory Committee) provided no advice but rather stated that
the GAC (Governmental Advisory Committee) had "finalized its consideration”
of the .PERSIANGULF string and "does not object" to the application
proceeding (Durban Communiqué, available at
http://archive.icann.org/en/meetings/durban2013/bitcache/GAC
(Governmental Advisory Committee)%20Communiqu%C3%A9%20-%
20Durban,%20South%20Africa.pdf
(http://archive.icann.org/en/meetings/durban2013/bitcache/GAC%
20Communigu%C3%A9%20-%20Durban,%20South%20Africa.pdf) [PDF, 110
KB]).

Based upon the foregoing, and in order to address the Panel's concerns, the
Board believes that treating the statement in the GAC (Governmental
Advisory Committee) Durban Communiqué regarding .PERISANGULF as if it
were non-consensus advice pursuant to Module 3.1 (subparagraph 1) of the
Guidebook and entering into a dialogue with the relevant members of the
GAC (Governmental Advisory Committee) to understand the scope of their
concerns regarding the .PERSIANGULF application is the best course of
action and consistent with the way a similar circumstance (in

the .HALAL/.ISLAM matter) has been handled. In addition, conducting a further
review and consideration of the materials related to the .PERSIANGULF
matter, including the materials identified by the Panel in the Final Declaration
(those available both before and after the NGPC's 10 September 2013
Resolution to continue processing the .PERSIANGULF application), would
assist the Board in conducting an evaluation of the current .PERSIANGULF
application as well as provide the GCC with the due process that the Panel
considered was not previously adequate.

Taking this decision is within ICANN (Internet Corporation for Assigned
Names and Numbers)'s Mission as the ultimate result of ICANN (Internet
Corporation for Assigned Names and Numbers)'s consideration of this matter
is a key aspect of coordinating the allocation and assignment of names in the
root zone of the domain name system (DNS (Domain Name System)). Further,
the Board's decision is in the public interest, taking into consideration and
balancing the goals of resolving outstanding new gTLD (generic Top Level
Domain) disputes, respecting ICANN (Internet Corporation for Assigned
Names and Numbers)'s accountability mechanisms and advisory committees,
and abiding by the policies and procedures set forth in the Applicant
Guidebook, which were developed through a bottom-up consensus-based
multistakeholder process over numerous years of community efforts and input.

Taking this decision is expected to have a direct financial impact on ICANN
(Internet Corporation for Assigned Names and Numbers) organization in the
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amount that the Panel declared ICANN (Internet Corporation for Assigned
Names and Numbers) should reimburse the prevailing party. Entering into a
dialogue with the relevant GAC (Governmental Advisory Committee) members
and conducting a further review of the materials regarding the .PERSIANGULF
matter will not have any direct impact on the security, stability or resiliency of
the domain name system.

This is an Organizational Administrative function that does not require public
comment.

c. Consideration of the Asia Green IT System Independent
Review Process Final Declaration

Whereas, the Final Declaration in the Asia Green IT System Bilgisayar San. ve
Tic. Ltd. Sti. (AGIT) v. ICANN (Internet Corporation for Assigned Names and
Numbers) Independent Review Process (IRP) was issued on 30 November
2017.

Whereas, among other things, the IRP Panel declared that AGIT is the
prevailing party, and ICANN (Internet Corporation for Assigned Names and
Numbers) shall reimburse AGIT the sum of US$93,918.83. (Final Declaration
at 11 151, 156.)

Whereas, in the Final Declaration, the Panel recommended that, in order to be
consistent with Core Value 8, "the Board needs to promptly make a decision
on the application[s] (one way or another) with integrity and fairness," and
noted that "nothing as to the substance of the decision should be inferred by
the parties from the Panel's opinion in this regard. The decision, whether yes
or no, is for [the ICANN (Internet Corporation for Assigned Names and
Numbers) Board]." (Final Declaration at { 149.)

Whereas, the Board Accountability Mechanisms Committee (BAMC) has
recommended that the Board direct the BAMC to re-review the Governmental
Advisory Committee (Advisory Committee) (GAC (Governmental Advisory
Committee)) non-consensus advice (as defined in Section 3.1 subparagraph Il
of the Applicant Guidebook) as well as the subsequent communications from
or with objecting and supporting parties, in light of the Final Declaration, and
provide a recommendation to the Board as to whether or not the applications
for .HALAL and .ISLAM should proceed.

Whereas, in accordance with Article 1V, section 3.21 of the applicable version
of the Bylaws, the Board has considered the Final Declaration.

Resolved (2018.03.15.15), the Board accepts that the Panel declared the
following: (i) AGIT is the prevailing party in the Asia Green IT System
Bilgisayar San. ve Tic. Ltd. Sti. v. ICANN (Internet Corporation for Assigned
Names and Numbers) IRP; and (ii) ICANN (Internet Corporation for Assigned
Names and Numbers) shall reimburse AGIT the sum of US$93,918.83.

Resolved (2018.03.15.16), the Board directs the President and CEO, or his

designee(s), to take all steps necessary to reimburse AGIT in the amount of
US$93,918.83 in furtherance of the Panel's Final Declaration.
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Resolved (2018.03.15.17), the Board directs the BAMC to re-review the GAC
(Governmental Advisory Committee) non-consensus advice (as defined in
Section 3.1 subparagraph Il of the Applicant Guidebook) as well as the
subsequent communications from or with objecting and supporting parties, in
light of the Final Declaration, and provide a recommendation to the Board as to
whether or not the applications for .HALAL and .ISLAM should proceed.

Rationale for Resolutions 2018.03.15.15 - 2018.03.15.17

Asia Green IT System Bilgisayar San. ve Tic. Ltd. Sti. (AGIT) initiated
Independent Review Process (IRP) proceedings challenging the decision of
the ICANN (Internet Corporation for Assigned Names and Numbers) Board
(acting through the New gTLD (generic Top Level Domain) Program
Committee (NGPC)) to accept the Governmental Advisory Committee
(Advisory Committee) (GAC (Governmental Advisory Committee)) non-
consensus advice against AGIT's applications for .HALAL and .ISLAM
(Resolution 2013.06.04.NG01, available at
https://www.icann.org/resources/board-material/resolutions-new-gtld-2013-06-
04-en (/resources/board-material/resolutions-new-gtld-2013-06-04-en)), and to
place AGIT's applications on hold until AGIT resolved the concerns raised by
the objecting countries and the Organisation of Islamic Cooperation (OIC)
(Resolution 2014.02.05.NG01, available at
https://www.icann.org/resources/board-material/resolutions-new-gtld-2014-02-
05-en#1.a (/resources/board-material/resolutions-new-gtld-2014-02-05-

en#l.a)).

After reviewing and considering the Final Declaration and all relevant
materials, the Board Accountability Mechanisms Committee (BAMC)
concluded that re-reviewing the GAC (Governmental Advisory Committee)
non-consensus advice (as defined in Section 3.1 subparagraph Il of the
Applicant Guidebook) as well as the positions advanced by both supporting
and opposing parties would afford the Board a fuller understanding of the
sensitivities regarding the .HALAL and .ISLAM gTLDs and would assist the
Board in making its determination as to whether or not AGIT's applications
should proceed. The BAMC therefore has recommended that the Board direct
the BAMC to re-review the GAC (Governmental Advisory Committee) non-
consensus advice as well as the subsequent communications from or with
objecting and supporting parties, in light of the Final Declaration, and provide a
recommendation to the Board as to whether or not the applications for .HALAL
and .ISLAM should proceed.

AGIT applied for .HALAL and .ISLAM. The Guidebook allows for the GAC
(Governmental Advisory Committee) to provide a GAC (Governmental
Advisory Committee) Early Warning, which is a notice to an applicant that "the
application is seen as potentially sensitive or problematic by one or more
governments." On 20 November 2012, the United Arab Emirates (UAE) and
India submitted Early Warning notices through the GAC (Governmental
Advisory Committee) against both applications, expressing serious concerns
regarding a perceived lack of community involvement in, and support for, the
AGIT applications. (Early Warnings, available at
https://gacweb.icann.org/display/gacweb/GAC (Governmental Advisory
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Committee)+Early+Warnings
(https://gacweb.icann.org/display/gacweb/GAC+Early+Warnings).) On 13
March 2013, the Telecommunications Regulatory Authority of the UAE filed
community objections with the International Centre for Expertise of the
International Chamber of Commerce (ICC (International Chamber of
Commerce)) against AGIT's applications (Community Objections).

After a regularly-scheduled meeting, on 11 April 2013, the GAC
(Governmental Advisory Committee) issued its Beijing Communiqué, wherein
it provided non-consensus advice to the Board pursuant to Section 3.1
subparagraph Il of the Guidebook, indicating that: "The GAC (Governmental
Advisory Committee) recognizes that Religious terms are sensitive issues.
Some GAC (Governmental Advisory Committee) members have raised
sensitivities on the applications that relate to Islamic terms, specifically .islam
and .halal. The GAC (Governmental Advisory Committee) members concerned
have noted that the applications for .islam and .halal lack community
involvement and support. It is the view of these GAC (Governmental Advisory
Committee) members that these applications should not proceed." (Beijing
Communiqué, available at
https://www.icann.org/en/system/files/correspondence/gac-to-board-18april 3-
en.pdf (/fen/systemffiles/correspondence/gac-to-board-18aprl3-en.pdf) [PDF,
156 KB].)

On 4 June 2013, the NGPC adopted the NGPC Scorecard setting forth the
NGPC's response to the portion of the GAC (Governmental Advisory
Committee)'s Beijing Communiqué regarding .ISLAM and .HALAL, stating:
"The NGPC accepts [the GAC (Governmental Advisory Committee)] advice.
[...] Pursuant to Section 3.1ii of the [Guidebook], the NGPC stands ready to
enter into dialogue with the GAC (Governmental Advisory Committee) on this
matter. We look forward to liaising with the GAC (Governmental Advisory
Committee) as to how such dialogue should be conducted." (NGPC Scorecard,
available at https://www.icann.org/en/system/files/files/resolutions-new-gtld-
annex-1-04junl13-en.pdf (/fen/system/files/files/resolutions-new-gtld-annex-1-
04juni3-en.pdf) [PDF, 563 KB].) On 18 July 2013, Board members and the
relevant GAC (Governmental Advisory Committee) members attended a
meeting in Durban, South Africa to understand the scope of the GAC
(Governmental Advisory Committee)'s concerns regarding the Applications.

Subsequently, several additional entities expressed concern regarding AGIT's
applications:

= The State of Kuwait sent a letter to ICANN (Internet Corporation for
Assigned Names and Numbers) expressing its support for the UAE's
Community Objections and identifying concerns that AGIT did not
receive the support of the community, that the applications are not in the
best interest of the Islamic community, and that the strings "should be
managed and operated by the community itself through a neutral body
that truly represents the Islamic community such as the Organization of
Islamic Cooperation." (25 July 2013 letter, available at
https://www.icann.org/en/system/files/correspondence/al-gattan-to-icann-

https://www.icann.org/resources/board-material/resolutions-2018-03-15-en 4/2/2018



Adopted Board Resolutions | Regular Meeting of the ICANN Board - ICANN Page 29 of 37

icc-25jul13-en.pdf (/en/system/files/correspondence/al-gattan-to-icann-
icc-25jull13-en.pdf) [PDF, 103 KB].)

= The Lebanese GAC (Governmental Advisory Committee) representative
wrote to the NGPC Chair objecting to the AGIT applications, stating that
the "operation of these TLDs must be conducted by a neutral non-
governmental multi-stakeholder group representing, at least, the larger
Muslim community." (4 September 2013 letter, available at
https://www.icann.org/en/system/files/correspondence/hoballah-to-
chalaby-et-al-04sep13-en.pdf (/fen/system/files/correspondence/hoballah-
to-chalaby-et-al-04sep13-en.pdf) [PDF, 586 KB].)

= The Secretary General of the Organisation of Islamic Cooperation (OIC)
wrote to the GAC (Governmental Advisory Committee) Chair that, as an
"intergovernmental organization with 57 Member States spread across
four continents" and the "sole official representative of 1.6 billion
Muslims," the OIC opposed the operation of the .ISLAM and .HALAL
strings "by any entity not representing the collective voice of the Muslim
people." (4 November 2013 letter, available at
https://www.icann.org/en/system/files/correspondence/crocker-to-dryden-
11nov13-en.pdf (/en/system/files/correspondence/crocker-to-dryden-
11nov13-en.pdf) [PDF, 1.59 MB].)

= The Ministry of Communication and Information Technology of Indonesia
sent a letter to the NGPC Chair "strongly object[ing]" to the .ISLAM string
but "approves" the .HALAL string if operated "properly and
responsibly." (24 December 2013 letter, available at
https://www.icann.org/en/system/files/correspondence/iskandar-to-
chalaby-24dec13-en.pdf (/en/system/files/correspondence/iskandar-to-
chalaby-24dec13-en.pdf) [PDF, 463 KB].)

On 24 October 2013, the ICC (International Chamber of Commerce) panel
considering the UAE's Community Objections rendered two Expert
Determinations denying the UAE's Community Objections against AGIT's
applications. On 11 November 2013, the ICANN (Internet Corporation for
Assigned Names and Numbers) Board Chair sent a letter to the GAC
(Governmental Advisory Committee) Chair referencing the OIC's 4 November
2013 letter and stating, "[nJow that the objection proceedings have concluded,
the NGPC must decide what action to take on these [.ISLAM and .HALAL]
strings. Before it does so, it will wait for any additional GAC (Governmental
Advisory Committee) input during the Buenos Aires meeting or resulting GAC
(Governmental Advisory Committee) Communiqué. The NGPC stands ready
to discuss this matter further if additional dialog would be helpful.”

On 21 November 2013, the GAC (Governmental Advisory Committee) issued
its Buenos Aires Communiqué, stating: "[The] GAC (Governmental Advisory
Committee) took note of letters sent by the OIC and the ICANN (Internet
Corporation for Assigned Names and Numbers) Chairman in relation to the
strings .islam and .halal. The GAC (Governmental Advisory Committee) has
previously provided advice in its Beijing Communiqué, when it concluded its
discussions on these strings. The GAC (Governmental Advisory Committee)
Chair will respond to the OIC correspondence accordingly, noting the OIC's
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plans to hold a meeting in early December. The GAC (Governmental Advisory
Committee) chair will also respond to the ICANN (Internet Corporation for
Assigned Names and Numbers) Chair's correspondence in similar terms." (
GAC (Governmental Advisory Committee) Buenos Aires Communiqué,
available at https://www.icann.org/en/system/files/correspondence/gac-to-
board-20nov13-en.pdf (/en/system/files/correspondence/gac-to-board-
20nov13-en.pdf) [PDF, 97 KB].) On 29 November 2013, the GAC
(Governmental Advisory Committee) Chair responded to the ICANN (Internet
Corporation for Assigned Names and Numbers) Board Chair, confirming that
the GAC (Governmental Advisory Committee) has concluded its discussion on
AGIT's applications and stating that "no further GAC (Governmental Advisory
Committee) input on this matter can be expected." (29 November 2013 letter,
available at https://www.icann.org/en/system/files/correspondence/dryden-to-
crocker-29nov13-en.pdf (/en/system/files/correspondence/dryden-to-crocker-
29nov13-en.pdf) [PDF, 73 KB].)

On 4 December 2013, AGIT wrote to the ICANN (Internet Corporation for
Assigned Names and Numbers) Board Chair, proposing certain governance
mechanisms for the .ISLAM and .HALAL strings, noting: "At the core of this
governance mechanism is the Policy Advisory Council (PAC) contemplated for
each TLD (Top Level Domain). PACs will be deployed for both .ISLAM

and .HALAL. They will serve as non-profit governing boards made up of
leaders from many of the world's various Muslim communities, governments,
and organizations. The PACs will oversee policy development for the TLDs, to
ensure they are coherent and consistent with Muslim interests. AGIT has
invited the leading Muslim organisations, including the Organization for Islamic
Cooperation (OIC), to become members of the PACs." (4 December 2013
letter, available at
https://www.icann.org/en/system/files/correspondence/abbasnia-to-crocker-
04dec13-en.pdf (/en/systeml/files/correspondence/abbasnia-to-crocker-
04dec13-en.pdf) [PDF, 140 KB].)

Nevertheless, on 19 December 2013, the OIC sent a letter to the ICANN
(Internet Corporation for Assigned Names and Numbers) Board Chair, stating
that the foreign ministers of the OIC's 57 Muslim member states had
unanimously adopted a resolution officially objecting to the operation of

the .ISLAM and .HALAL TLDs "by any entity not reflecting the collective voice
of the Muslim People[.]" (19 December 2013 letter, available at
https://www.icann.org/en/system/files/correspondence/ihsanoglu-to-crocker-
19dec13-en.pdf (/en/system/files/correspondence/ihsanoglu-to-crocker-
19dec13-en.pdf) [PDF, 1.06 MB].) On 30 December 2013, AGIT submitted a
letter to the ICANN (Internet Corporation for Assigned Names and Numbers)
Board Chair challenging the nature and extent of the OIC's opposition to
AGIT's applications, reiterating its commitment to the proposed
multistakeholder governance model of .ISLAM and .HALAL described in its 4
December 2013 letter, and requesting to proceed to the contracting phase. (30
December 2013 letter, available at
https://www.icann.org/en/system/files/correspondence/abbasnia-to-crocker-
30dec13-en.pdf (/fen/system/files/correspondence/abbasnia-to-crocker-
30dec13-en.pdf) [PDF, 1.9 MB].)

https://www.icann.org/resources/board-material/resolutions-2018-03-15-en 4/2/2018



Adopted Board Resolutions | Regular Meeting of the ICANN Board - ICANN Page 31 of 37

On 5 February 2014, the NGPC adopted a scorecard stating: "The NGPC
takes note of the significant concerns expressed during the dialogue, and
additional opposition raised, including by the OIC, which represents 1.6 billion
members of the Muslim community.” (5 February 2014 Scorecard, available at
https://www.icann.org/resources/board-material/resolutions-new-gtld-2014-02-
05-en#1.a (/resources/board-material/resolutions-new-gtld-2014-02-05-
en#l.a).) In addition, the NGPC directed the transmission of a letter from the
NGPC, via the ICANN (Internet Corporation for Assigned Names and
Numbers) Board Chair, to AGIT acknowledging AGIT's stated commitment to a
multistakeholder governance model, but also noting the substantial opposition
to AGIT's applications (7 February 2014 Letter): "Despite these commitments,
a substantial body of opposition urges ICANN (Internet Corporation for
Assigned Names and Numbers) not to delegate the strings .HALAL

and .ISLAM.... There seems to be a conflict between the commitments made
in your letters and the concerns raised in letters to ICANN (Internet
Corporation for Assigned Names and Numbers) urging ICANN (Internet
Corporation for Assigned Names and Numbers) not to delegate the strings.
Given these circumstances, the NGPC will not address the applications further
until such time as the noted conflicts have been resolved." (7 February 2014
Letter, available at
https://www.icann.org/en/system/files/correspondence/crocker-to-abbasnia-
07febl4-en.pdf (/fen/systemlfiles/correspondence/crocker-to-abbasnia-
07febl4-en.pdf) [PDF, 540 KB].) The 7 February 2014 Letter listed the Gulf
Cooperation Council, the OIC, the Republic of Lebanon, and the government
of Indonesia as four parties that "all voiced opposition to the AGIT
applications," and provided some detail as to the concerns of each.

In December 2015, AGIT initiated an independent review of the ICANN
(Internet Corporation for Assigned Names and Numbers) Board's decision to
accept the GAC (Governmental Advisory Committee)'s non-consensus advice
against AGIT's applications for .HALAL and .ISLAM and to place AGIT's
applications on hold until AGIT resolved the concerns raised by the objecting
countries and the OIC.

On 30 November 2017, the IRP Panel (Panel) issued its Final Declaration in
the AGIT IRP (https://www.icann.org/en/system/files/files/irp-agit-final-
declaration-30nov17-en.pdf (/en/system/files/files/irp-aqit-final-declaration-
30nov17-en.pdf) [PDF, 1.31 MB]). The Panel's findings are summarized below,
and available in full at https://www.icann.org/resources/pages/irp-agit-v-icann-
2015-12-23-en (/resources/pages/irp-agit-v-icann-2015-12-23-en).

The Panel declared AGIT to be the prevailing party, and that ICANN (Internet
Corporation for Assigned Names and Numbers) shall reimburse AGIT for its
IRP fees and costs in the sum of US$93,918.83. (Final Declaration at 1 151,
156.) The Panel declared that the ICANN (Internet Corporation for Assigned
Names and Numbers) Board (through the NGPC) acted in a manner
inconsistent with ICANN (Internet Corporation for Assigned Names and
Numbers)'s Articles of Incorporation (Articles) and Bylaws. Specifically, the
Panel declared that the "closed nature and limited record of the [GAC
(Governmental Advisory Committee)] Beijing meeting provides little in the way
of 'facts' to the Board. Of the 6 pages [Communiqué] produced by the GAC
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(Governmental Advisory Committee) to the Board, only 58 words concerned
the .HALAL and .ISLAM applications, utilizing vague and non-descript terms
[such as "religious sensitivities"]." "[T]his manner and language is insufficient
to comply with the open and transparent requirements mandated by Core
Value 7." Therefore, "any reliance on the Beijing Communiqué by the Board in
making their decision would necessarily be to do so without a reasonable
amount of facts." "[T]o be consistent with Core Value 7 requires ICANN
(Internet Corporation for Assigned Names and Numbers) to act in an open and
transparent manner." (Final Declaration at 1 81, 83, 148.) The Panel further
declared that the Board "acted inconsistently with Core Value 8" by placing
AGIT's applications "on hold" — "to be consistent with Core Value 8 requires [
ICANN (Internet Corporation for Assigned Names and Numbers)] to make,
rather than defer (for practical purposes, indefinitely), a decision...as to the
outcome of [AGIT's] applications." (Final Declaration at Y 149.) In the view of
the Panel, "the 'On Hold' status is neither clear nor prescribed" in the
Guidebook, Articles or Bylaws. The Panel declared that by placing the
applications "on hold," ICANN (Internet Corporation for Assigned Names and
Numbers) “created a new policy" "without notice or authority" and "failed to
follow the procedure detailed in Article Il (S3 (b)), which is required when a
new policy is developed." (Final Declaration at 1 113, 119, 150.)

While not describing it as a "recommendation,” the Panel recommended that,
in order to be consistent with Core Value 8, "the Board needs to promptly
make a decision on the application[s] (one way or another) with integrity and
fairness." The Panel noted, however, that "nothing as to the substance of the
decision should be inferred by the parties from the Panel's opinion in this
regard. The decision, whether yes or no, is for [the ICANN (Internet
Corporation for Assigned Names and Numbers) Board]." (Final Declaration at
1149))

The Panel further concluded that, with regard to whether the Board had a
reasonable amount of facts before it: "The lack of detailed content obtained
from the meetings held with concerned GAC (Governmental Advisory
Committee) members, along with insufficient information on the revisions
needed by [AGIT] for their Governance model, coupled with the significant
reliance placed on the views of the objectors leads this Panel to the view that
the Board" did not have a reasonable amount of facts in front of it and,
therefore, "did not exercise appropriate due diligence and care" and "did not
exercise independent judgment.” (Final Declaration at Y1 106-107.)

Regarding whether or not sufficient guidance was provided as to how AGIT
was to resolve the conflicts with the objectors, the Panel stated that: "[T]he
manner in which [AGIT] and objectors were to resolve such conflicts, ascertain
whether this had been successfully completed, upon which timescale and
adjudged by whom was not and is not clear. Whilst it is clear that the Board
required conflicts to be resolved, [AGIT] was left with little guidance or
structure as to how to resolve the conflicts, and no information as to steps
needed to proceed should the conflicts be resolved." (Final Declaration at
109.) The Panel further stated that "[tjhe Panel accepts the contention made
by ICANN (Internet Corporation for Assigned Names and Numbers) that it is
not ICANN (Internet Corporation for Assigned Names and Numbers)'s
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responsibility to act as intermediary, however it is the opinion of this Panel that
insufficient guidance is currently available as to the means and methods by
which an 'On Hold' applicant should proceed and the manner in which these
efforts will be assessed. Without such guidance, and lacking detailed criteria,
the applicant is left, at no doubt significant expense, to make attempts at
resolution without any benchmark or guidance with which to work." (Final
Declaration at 1 110.)

In coming to its conclusions, the Panel also rejected many of AGIT's other
assertions that the Board violated ICANN (Internet Corporation for Assigned
Names and Numbers)'s Articles and Bylaws. For instance:

= Pursuant to the Guidebook, members of the NGPC engaged in a
dialogue with relevant members of the GAC (Governmental Advisory
Committee) at a meeting in Durban to understand the scope of the GAC
(Governmental Advisory Committee)'s concerns regarding the
applications. The Panel disagreed with AGIT that all GAC
(Governmental Advisory Committee) members and all Board members
were required to meet in Durban to discuss the GAC (Governmental
Advisory Committee) non-consensus advice because "there is no
reference to quorum requirements in [the Guidebook] and it is practical
that relevant and concerned members be in attendance," and "neither
the Bylaws nor the Guidebook mandate full Board attendance." (Final
Declaration at 11 89, 92.)

= The Panel rejected AGIT's argument that the Board acted with a conflict
of interest because ICANN (Internet Corporation for Assigned Names
and Numbers) staff members were communicating with the OIC when
the Board was considering the applications; the Panel noted that the
ICANN (Internet Corporation for Assigned Names and Numbers) staff
members were tasked with "outreach" and they did not have "decision
making authority." (Final Declaration at § 101.)

= Despite AGIT's arguments to the contrary, the Panel stated that the
Board was not required to follow the findings of expert panelists'
decisions (in this instance, the Independent Objector and the Community
Objection Expert), and that "the Board is entitled to decide in a manner
inconsistent with expert advice." (Final Declaration at § 127.)

= The Panel found that the Board was not required to approve .ISLAM
and .HALAL just because the .KOSHER application proceeded to
delegation, as AGIT had argued. (Final Declaration at § 133.)

= Contrary to AGIT's argument, the Panel found that the example
scenarios listed in the Guidebook regarding the "ways in which an
application may proceed through the evaluation process" "cannot be
considered binding" on ICANN (Internet Corporation for Assigned
Names and Numbers) and did not "provide applications with a
guaranteed route of success." (Final Declaration at 1 138-139.)

Taking this decision is within ICANN (Internet Corporation for Assigned
Names and Numbers)'s Mission as the ultimate result of ICANN (Internet
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Corporation for Assigned Names and Numbers)'s consideration of this matter
is a key aspect of coordinating the allocation and assignment of names in the
root zone of the domain name system (DNS (Domain Name System)). Further,
the Board's decision is in the public interest, taking into consideration and
balancing the goals of resolving outstanding gTLD (generic Top Level Domain)
disputes, respecting ICANN (Internet Corporation for Assigned Names and
Numbers)'s accountability mechanisms and advisory committees, and abiding
by the policies and procedures set forth in the Applicant Guidebook, which
were developed through a bottom-up consensus-based multistakeholder
process over numerous years of community efforts and input.

Taking this decision is expected to have a direct financial impact on the

ICANN (Internet Corporation for Assigned Names and Numbers) organization
in the amount the Panel declared ICANN (Internet Corporation for Assigned
Names and Numbers) should reimburse the prevailing party. Further review
and analysis of the GAC (Governmental Advisory Committee) non-consensus
advice (as defined in Section 3.1 subparagraph Il of the Applicant Guidebook)
and communications from or with objecting and supporting parties, in light of
the Final Declaration, will not have any direct impact on the security, stability or
resiliency of the domain name system.

This is an Organizational Administrative function that does not require public
comment.

d. Appointment of the Independent Auditor for the Fiscal Year
Ending 30 June 2018

Whereas, Article 22, Section 22.2 of the ICANN (Internet Corporation for
Assigned Names and Numbers) Bylaws
(http://www.icann.org/general/bylaws.htm (/general/bylaws.htm)) requires that
after the end of the fiscal year, the books of ICANN (Internet Corporation for
Assigned Names and Numbers) must be audited by certified public
accountants, which shall be appointed by the Board.

Whereas, the Board Audit Committee has discussed the engagement of the
independent auditor for the fiscal year ending 30 June 2018, and has
recommended that the Board authorize the President and CEO, or his
designee(s), to take all steps necessary to engage BDO LLP and BDO
member firms.

Resolved (2018.03.15.18), the Board authorizes the President and CEO, or his
designee(s), to take all steps necessary to engage BDO LLP and BDO
member firms as the auditors for the financial statements for the fiscal year
ending 30 June 2018.

Rationale for Resolution 2018.03.15.18

The audit firm BDO LLP and BDO member firms were engaged for the annual
independent audits of the fiscal year end 30 June 2016 and the fiscal year 30
June 2017. Based on the report from ICANN (Internet Corporation for
Assigned Names and Numbers) organization and the Audit Committee's
evaluation of the work performed, the committee has unanimously
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recommended that the Board authorize the President and CEO, or his
designee(s), to take all steps necessary to engage BDO LLP and BDO
member firms as ICANN (Internet Corporation for Assigned Names and
Numbers)'s annual independent auditor for the fiscal year ended 30 June 2018
for any annual independent audit requirements in any jurisdiction.

The Board's action furthers ICANN (Internet Corporation for Assigned Names
and Numbers)'s accountability to its Bylaws and processes, and the results of
the independent auditors' work will be publicly available.

Taking this decision is both consistent with ICANN (Internet Corporation for
Assigned Names and Numbers)'s Mission and in the public interest as the
engagement of an independent auditor is in fulfiiment of ICANN (Internet
Corporation for Assigned Names and Numbers)'s obligations to undertake an
audit of ICANN (Internet Corporation for Assigned Names and Numbers)'s
financial statements, and helps serve ICANN (Internet Corporation for
Assigned Names and Numbers)'s stakeholders in a more accountable manner.

This decision will have no direct impact on the security or the stability of the
domain name system. There is a fiscal impact to the engagement that has
already been budgeted. There is no impact on the security or the stability of
the DNS (Domain Name System) as a result of this appointment.

This is an Organizational Administrative Function not requiring public
comment.

e. AOB

No resolution taken.

Published on 15 March 2018

1 Request 14-30 (.LLC) was withdrawn on 7 December 2017. See
https://www.icann.org/en/system/files/files/dotregistry-lic-withdrawal-redacted-07dec17-
en.pdf (/fen/system/files/files/dotreqistry-lic-withdrawal-redacted-07dec17-en.pdf) [PDF, 600
KB].

2 Request 14-32 (.INC) was withdrawn on 11 December 2017. See
https://www.icann.org/en/system/files/files/reconsideration-14-32-dotregistry-request-
redacted-11decl7-en.pdf (/en/system/files/files/reconsideration-14-32-dotregistry-request-
redacted-11decl7-en.pdf) [PDF, 626 KB].

3 Request 14-33 (.LLP) was withdrawn on 15 February 2018. See
https://www.icann.org/en/system/files/files/reconsideration-14-33-dotregistry-request-
redacted-15feb18-en.pdf (/fen/system/files/files/reconsideration-14-33-dotreqistry-request-
redacted-15feb18-en.pdf) [PDF, 42 KB].

4 See Applicant Guidebook, Module 4.2 at Pg. 4-7
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04junl12-en.pdf
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf)
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[PDF, 429 KB]). See also https://newgtlds.icann.org/en/applicants/cpe
(https://newgtlds.icann.org/en/applicants/cpe).

5 1d. at Module 4.2 at Pg. 4-7 (https://newgtlds.icann.org/en/applicants/agb/string-contention-
procedures-04juni2-en.pdf (https://newgtlds.icann.org/en/applicants/agb/string-contention-
procedures-04juni2-en.pdf) [PDF, 429 KB]).

§ https://www.icann.org/resources/board-material/resolutions-2016-09-17-en#1.a
(/Iresources/board-material/resolutions-2016-09-17-en#1.a).

I https://www.icann.org/resources/board-material/minutes-bgc-2016-10-18-en
(/resources/board-material/minutes-bgc-2016-10-18-en).

8 Reconsideration Request 14-30 was withdrawn on 7 December 2017. See
https://www.icann.org/en/system/files/files/reconsideration-14-30-dotreqistry-request-
redacted-07decl7-en.pdf (/en/system/files/files/reconsideration-14-30-dotregistry-request-
redacted-07decl17-en.pdf) [PDF, 600 KB].

2 Reconsideration Request 14-32 was withdrawn on 11 December 2017. See
https://www.icann.org/en/system/files/files/reconsideration-14-32-dotreqistry-request-
redacted-11decl7-en.pdf (/en/system/files/files/reconsideration-14-32-dotreqistry-request-
redacted-11dec17-en.pdf) [PDF, 626 KB].

10 Reconsideration Request 14-33 was withdrawn on 15 February 2018. See
https://www.icann.org/en/system/files/files/reconsideration-14-33-dotreqistry-request-
redacted-15feb18-en.pdf (/en/system/files/files/reconsideration-14-33-dotregistry-reguest-
redacted-15feb18-en.pdf) [PDF, 42 KB].
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17 Sep 2016

1. Main Agenda:
a. President and CEO Review of New gTLD (generic Top Level
Domain) Community Priority Evaluation Report Procedures
Rationale for Resolution 2016.09.17.01

1. Main Agenda:

a. President and CEO Review of New gTLD (generic Top
Level Domain) Community Priority Evaluation Report
Procedures

Whereas, the Board has discussed various aspects of the Community
Priority Evaluation (CPE) process, including some issues that were
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identified in the Final Declaration from the Independent Review
Process (IRP) proceeding initiated by Dot Registry LLC.

Whereas, the Board would like to have some additional information
related to how ICANN (Internet Corporation for Assigned Names and
Numbers) staff members interact with the CPE provider, and in
particular with respect to the CPE provider's CPE reports.

Resolved (2016.09.17.01), the Board hereby directs the President and
CEOQO, or his designee(s), to undertake an independent review of the
process by which ICANN (Internet Corporation for Assigned Names
and Numbers) staff interacted with the CPE provider, both generally
and specifically with respect to the CPE reports issued by the CPE
Provider.

Rationale for Resolution 2016.09.17.01

Community Priority Evaluation (CPE) is a method to resolve string
contention for New gTLD (generic Top Level Domain) applications. It
occurs if a community application is both in contention and elects to
pursue CPE. The evaluation is an independent analysis conducted by
a panel from the Economist Intelligence Unit (EIU). As part of its
process, the CPE provider reviews and scores a community applicant
that has elected CPE against the following four criteria: Community
Establishment; Nexus between Proposed String and Community;
Registration Policies, and Community Endorsement. An application
must score at least 14 points to prevail in a community priority
evaluation.

At various points in the implementation of the New gTLD (generic Top
Level Domain) Program, the Board (and the Board New gTLD (generic
Top Level Domain) Program Committee) have discussed various
aspects of CPE. Recently, the Board has discussed some issues with
the CPE process, including certain issues that were identified in the
Final Declaration from the Independent Review Process (IRP)
proceeding initiated by Dot Registry LLC. The Board is taking action at
this time to direct the President and CEO, or his designee(s), to
undertake a review of the process by which ICANN (Internet
Corporation for Assigned Names and Numbers) staff interacts with the
CPE provider in issuing its CPE reports.

The review should include an overall evaluation of staff's interaction
with the CPE provider, as well as any interaction staff may have with
respect to the CPE provider preparing its CPE reports. The Board's
action to initiate this review is intended to have a positive impact on the
community as it will help to provide greater transparency into the CPE
evaluation process. Additionally, by undertaking additional due
diligence in the administration of the CPE process, the Board intends
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this review to help gather additional facts and information that may be
helpful in addressing uncertainty about staff interaction with the CPE
provider.

As part of its deliberations, the Board reviewed various materials,
including, but not limited to, the following materials and documents:

= New gTLD (generic Top Level Domain) Applicant Guidebook
(https://newqtlds.icann.org/en/applicants/agb/quidebook-full-
04junl12-en.pdf) [PDF, 5.9 MB]

= Final Community Priority Evaluation Guidelines
(https://newgtlds.icann.org/en/applicants/cpe/guidelines-16aug13-
en.pdf) [PDF, 803 KB]

= Community Priority Evaluation (CPE) Panel Process Document
(https://newqtlds.icann.org/en/applicants/cpe/panel-process-
07augl4-en.pdf) [PDF, 314 KB]

= Dot Registry v. ICANN (Internet Corporation for Assigned Names
and Numbers) Independent Review Process Final Declaration
(/resources/pages/dot-registry-v-icann-2014-09-25-en)

There may be some minor fiscal impact depending on the method of
review that the President and CEO chooses to undertake, but none
that would be outside of the current budget for administering the New
gTLD (generic Top Level Domain) Program.

Initiating a review of the process by which ICANN (Internet
Corporation for Assigned Names and Numbers) staff interacts with the
CPE provider is not anticipated to have any impact on the security,
stability or resiliency of the DNS (Domain Name System).

This is an Organizational Administrative Function that does not require
public comment.

Published on 20 September 2016
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LOS ANGELES — 13 December 2017 — The Internet Corporation for Assigned Names and Numbers
(ICANN (Internet Corporation for Assigned Names and Numbers)) today published three reports on the
review of the Community Priority Evaluation (CPE) process (the CPE Process Review), The CPE Process
Review was initiated at the request of the ICANN (Intemet Corporation for Assigned Names and
Numbers) Board as part of the Board's due diligence in the administration of the CPE process. The CPE
Process Review was conducted by FTl Consulting Inc.'s (ETI) (nttp://www.fticonsulting.com/) Global Risk
and Investigations Practice (GRIP) and Technology Practice, and consisted of three parts: (i) reviewing
the process by which the ICANN (Internet Corporation for Assigned Names and Numbers) organization
interacted with the CPE Provider related to the CPE reports issued by the CPE Provider (Scope 1); (ii) an
evaluation of whether the CPE criteria were applied consistently throughout each CPE report (Scope 2);
and (iii) a compilation of the reference material relied upon by the CPE Provider to the extent such
reference material exists for the eight evaluations which are the subject of pending Reconsideration
Requests that were pending at the time that ICANN (Internet Corporation for Assigned Names and
Numbers) initiated the CPE Process Review (Scope 3).

FTI concluded that "there is no evidence that the ICANN (Intemnet Corporation for Assigned Names and
Numbers) organization had any undue influence on the CPE Provider with respect to the CPE reports
issued by the CPE Provider or engaged in any impropriety in the CPE process" (Scope 1) and that "the
CPE Provider consistently applied the criteria set forth in the New gTLD (generic Top Level Domain)
Appicant Guidebook [ ] and the CPE Guldellnes throughout each CPE" (Scope 2). (Su_&mna_men
(e 2 s : g

‘13dec7-0n,pdf [PDF, 159 KB, Po. 3; Sa rt (len/syste
gpexcriteria-analysis-13dec17-en.pdf) [PDF 312 KB] Pg. 3 )

For Scope 3, FTl observed that two of the eight relevant CPE reports included a citation in the report for
each reference to research. In the remaining six reports, FTI observed instances where the CPE Provider
referenced research but did not include the corresponding citations in the reports. Except for one
evaluation, FT| observed that the working papers underlying the reports contained material that
corresponded with the research referenced in the CPE reports. In one instance, FTI did not find that the
working papers underlying the relevant report contained citation that corresponded with the research
referenced in the CPE report. However, based on FTI's observations, it is possible that the research being
referenced was cited in the CPE Provider's worklng papers undertylng lhe first evaluaﬁon of mal
appllcatlon (See mm en/system/fije s

ateriakce ~ en.pdf) [PDF, 309 KB]. Pg. 4,) The ﬁndings wIII be
oonSIderad by the Board Accountablllly Mechamsms Committee (BAMC) when the BAMC reviews the
remaining pending Reconsideration Requests as part of the Reconsideration process,

“The Board appreciates the community's patience during this detailed investigation, which has provided
greater transparency into the CPE evaluation process," said Cherine Chalaby, Chairman of the ICANN
(Internet Corporation for Assigned Names and Numbers) Board. "Further, this CPE Process Review and
due diligence has provided additional facts and information that outline and document the ICANN (Internet

Corporation for Assigned Names and Numbers) organization's interaction with the CPE Provider.”

For more information about the CPE process and the CPE Process Review, please visit

hitps:/inewgtids,icann.org/en/applicantsicpe (hitps://newatidsjcann,org/en/apglicants/cpe).
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ICANN Board Meeting
© 17:00 - 18:00, Thu, Mar 15, 2018

@ *Ballroom A

BALLROOM A

The Board Meeting has concluded early. Please see the the Live Stream Video for the recording.
Joint Meeting: ICANN Board and GAC
Session Leader: Wendy Profit

Staff Facilitator: Lisa Saulino

Media Archive

Video Stream Archive: https:/livestream.com/icannmeeting/events/8077790

English Audio: http://audio.icann.org/meetings/sju61/5ju61-OPEN-2018-03-15-T1953-ballrooma-
51iCI5NsZKFGekOudv4mESnkH]64WIX2-en.m3u

French Audio: http://audio.icann.org/meetings/sju61/sju61-OPEN-2018-03-15-T1959-ballrcoma-
51iCI5NsZKFGekOudvdmESnkH]64AWD2-fr.m3u

Spanish Audio: http://audic.icann.org/meetings/sju61/sjub1-OPEN-2018-02-15-T1959-ballrcoma-
51iCI5NsZKFGekOudv4mESnkH]64WIX2-es.m3u

Chinese Audio: htyp://audio.icann.org/meetings/sjub1/sju61-OPEN-2018-03-15-T1959-ballrooma-
51iCI5NsZKFGekOudv4mESnkH]64WIX2-zh.m3u

Russian Audio: http://audio.icann.org/meetings/sju61/sju61-OPEN-2018-03-15-T1959-ballrooma-
51iCI5NsZKFGekOudv4mESnkH]64AWIX2-ru.m3u

Arabic Audio: http://audic.icann.org/meetings/sjub1/sjub1-OPEN-2018-03-15-T1959-ballrooma-
51iCI5NsZKFGekOudv4mESnkH]64WIX2-ar.m3u

Portuguese Audio: http://audio.icann.org/meetings/sju61/sju61-OPEN-2018-03-15-T1959-ballrooma-
51iCI5NsZKFGekOudv4mESnkHI64WIX2-pt.m3u
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New gTLD Program

Report Date: 6 October 2014

Application ID: 1-1713-23699

Applied-for String: Gay

Applicant Name: dotgay llc

Overall Community Priority Evaluation Summary

Community Priority Evaluation Result Did Not Prevail

Thank you for your participation in the New gTLD Program. After careful consideration and extensive
review of the information provided in your application, including documents of support, the Community
Priority Evaluation panel has determined that the application did not meet the requirements specified in the
Applicant Guidebook. Your application did not prevail in Community Priority Evaluation.

Your application may still resolve string contention through the other methods as described in Module 4 of
the Applicant Guidebook.

Panel Summary

Overall Scoring
Criteria Earned Achievable
#1: Community Establishment 4 4
#2: Nexus between Proposed String and Community 0 4
#3: Registration Policies 4 4
#4: Community Endorsement 2 4
Total 10 16

Minimum Required Total Score to Pass 14

Criterion #1: Community Establishment

1-A Delineation 2/2 Point(s)

The Community Priority Evaluation panel has determined that the community as defined in the application
met the criterion for Delineation as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the
Applicant Guidebook, as the community defined in the application is clearly delineated, organized and pre-
existing. The application received the maximum score of 2 points under criterion 1-A: Delineation.

Delineation

Two conditions must be met to fulfill the requirements for delineation: there must be a clear, straightforward
membership definition and there must be awareness and recognition of a community (as defined by the
applicant) among its members.
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The community defined in the application (“.GAY"’) is drawn from:

...individuals whose gender identities and sexual orientation are outside of the norms defined for
heterosexual behavior of the larger society. The Gay Community includes individuals who identify
themselves as male or female homosexuals, bisexual, transgender, queer, intersex, ally and many
other terminology - in a variety of languages - that has been used at various points to refer most
simply to those individuals who do not participate in mainstream cultural practices pertaining to
gender identity, expression and adult consensual sexual relationships. The Gay Community has also
been referred to using the acronym LGBT, and sometimes the more inclusive LGBTQIAZ2. The
most common and globally understood term - used both by members of the Gay Community and in
the world at large - is however “Gay”.

The application further elaborates the requirements of the above individuals to demonstrate membership in
the community:

The membership criterion to join the Gay Community is the process of ‘coming out’. This process is
unique for every individual, organization and ally involving a level of risk in simply becoming visible.
While this is sufficient for the world at large in order to delineate more clearly, dotgay LLC is also
requiring community members to have registered with one of our Authenticating Partners (process
described in 20E). The Authentication Partners are the result of a century or more of community
members voluntarily grouping themselves into gay civic organizations. Membership in the Gay
Community is not restricted by any geographical boundaries and is united by a common interest in
human rights.

This community definition shows a clear and straightforward membership and is therefore well defined.
Membership is “determined through formal membership with any of dotgay LLC’s [the applicant’s|
Authentication Partners (AP) from the community”, a transparent and verifiable membership structure that
adequately meets the evaluation criteria of the AGB.

In addition, the community as defined in the application has awareness and recognition among its members.
The application states:

As the foundation of the community, membership organizations are the single most visible entry
point to the Gay Community around the world. They serve as “hubs” and are recognized as
definitive qualifiers for those interested in affirming their membership in the community. The
organizations range from serving health, social and economic needs to those more educational and
political in nature; with each having due process around affirming status in the community. In
keeping with standards currently acknowledged and used within the community, dotgay LLC will
utilize membership organizations as APs to confirm eligibility. APs must meet and maintain the
following requirements for approval by dotgay LLC:

1. Have an active and reputable presence in the Gay Community

2. Have a mission statement that incorporates a focus specific to the Gay Community

3. Have an established policy that affirms community status for member enrolment

4. Have a secure online member login area that requires a username & password, or other secure
control mechanism.

! In this report the community as defined by the application is referred to as the “.GAY community” instead of the “gay
community” or the “LGBTQIA community”. The “.GAY community” is understood as the set of individuals and
associated organizations defined by the applicant as the community it seeks to represent under the new gTLD. “Gay
community” or “LGBTQIA community” are used as vernacular terms to refer to LGBTQIA individuals and
organizations, whether or not explicitly included in the applicant’s defined community. This use is consistent with the
references to these groups in the application.

2 The Applicant notes with regard to its use of the term LGBTQIA that “LGBTQIA — Lesbian, Gay, Bisexual,
Transgender, Queer, Intersex and Ally is the latest term used to indicate the inclusive regard for the extent of the Gay
Community.” This report uses the term similatly.
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Based on the Panel’s research and materials provided in the application, there is sufficient evidence that the
members as defined in the application would cohere as required for a clearly delineated community. This is
because members must be registered with at least one Authenticating Partner (AP). The AP must have both a
“presence in the Gay Community”, and also “incorporate a focus specific to the Gay Community.” By
registering as a verifiable member with an AP with these characteristics, individuals would have both an
awareness and recognition of their participation and membership in the defined community.

The Community Priority Evaluation panel has determined that the community as defined in the application
satisfies both of the conditions to fulfill the requirements for delineation.

Organization
Two conditions must be met to fulfill the requirements for organization: there must be at least one entity

mainly dedicated to the community, and there must be documented evidence of community activities.

There are many organizations that are dedicated to the community as defined by the application, although
most of these organizations are dedicated to a specific geographic scope and the community as defined is a
global one. However, there is at least one entity mainly dedicated to the entire global community as defined:
the International Lesbian, Gay, Bisexual, Trans and Intersex Association (ILGA). According to the letter of
support from ILGA:

The International Lesbian, Gay, Bisexual, Trans and Intersex Association (ILGA) is the only
wortldwide federation of more than 1,200 lesbian, gay, bisexual, transgender and intersex (LGBTI)
national and local organizations, fighting for the rights of LGBTI people. Established in 1978 in
Coventry (UK), ILGA has member organizations in all five continents and is divided into six
regions; ILGA PanAfrica, ILGA ANZAPI (Aotearoa/New Zealand, Australia and Pacific Islands),
ILGA Asia, ILGA Europe, ILGA LAC (Latin America and Caribbean) and ILGA North America.

The community as defined in the application also has documented evidence of community activities. This is
confirmed by detailed information on ILGA’s website, including documentation of conferences, calls to
action, member events, and annual reports.

The Community Priority Evaluation panel has determined that the community as defined in the application
satisfies both conditions to fulfill the requirements for organization.

Pre-existence
To fulfill the requirements for pre-existence, the community must have been active prior to September 2007
(when the new gTLD policy recommendations were completed).

The community as defined in the application was active prior to September 2007. According to the
application:

...in the 20th century a sense of community continued to emerge through the formation of the first
incorporated gay rights organization (Chicago Society for Human Rights, 1924). Particularly after
1969, several groups continued to emerge and become more visible, in the US and other countries,
evidencing awareness and cohesion among members.

Additionally, the ILGA, an organization representative of the community defined by the applicant, as
referred to above, has records of activity beginning before 2007. LGBTQIA individuals have been active
outside of organizations as well, but the community as defined is comprised of members of [AP]
organizations.

The Community Priority Evaluation panel has determined that the community as defined in the application
tulfills the requirements for pre-existence.
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1-B Extension 2/2 Point(s)

The Community Priority Evaluation panel determined that the community as identified in the application
met the criterion for Extension specified in section 4.2.3 (Community Priority Evaluation Criteria) of the
Applicant Guidebook, as the application demonstrates that the community meets the requirements for size
and demonstrates longevity. The application received a maximum score of 2 points under criterion 1-B:
Extension.

Size
Two conditions must be met to fulfill the requirements for size: the community must be of considerable size,
and it must display an awareness and recognition of a community among its members.

The community as defined in the application is of considerable size. While the application does cite global
estimates of the self-identified gay/LGBTQIA (lesbian, gay, bisexual, transgender, queer, intersex, and ally)
population (1.2% of wotld population), it does not rely on such figures to determine the size of its
community. This is because the applicant requires that any such LGBTQIA individual also be a member of
an AP organization in order to qualify for membership of the proposed community. According to the
application:

Rather than projecting the size of the community from these larger global statistical estimates,
dotgay LLC has established a conservative plan with identified partners and endorsing organizations
(listed in 20F) representing over 1,000 organizations and 7 million members.

The size of the delineated community is therefore still considerable, despite the applicant’s requirement that
the proposed community members must be members of an AP.

In addition, as previously stated, the community as defined in the application has awareness and recognition
among its members. This is because members must be registered with at least one Authenticating Partner
(AP). The AP must have both a “presence in the Gay Community?”, and also “incorporate a focus specific to
the Gay Community.” By registering as a verifiable member with an AP with these characteristics, individuals
would have both an awareness and recognition of their participation and membership in the defined
community.

The Community Priority Evaluation panel has determined that the community as defined in the application
satisfies both of the conditions to fulfill the requirements for size.

Longevity

Two conditions must be met to fulfill the requirements for longevity: the community must demonstrate
longevity and must display an awareness and recognition of a community among its members.

The community as defined in the application demonstrates longevity. The pursuits of the .GAY community*
are of a lasting, non-transient nature. According to the application materials:

...one of the first movements for the human rights of the Gay Community was initiated by Magnus
Hirschfeld (Scientific Humanitarian Committee, 1897).

The organization of LGBTQIA individuals has accelerated since then, especially in recent decades and an
organized presence now exists in many parts of the world. Evidence shows a clear trend toward greater rates
of visibility of LGBTQIA individuals, recognition of LGBTQIA rights and community organization, both in
the US and other western nations as well as elsewhere.> While socio-political obstacles to community

3 “Gay community” or “LGBTQIA community” are used as vernacular terms to refer to LGBTQIA individuals
and organizations, whether or not explicitly included in the applicant’s defined community.

4 The “.GAY community” is understood as the set of individuals and associated organizations defined by the
applicant as the community it seeks to represent under the new gTLD.

> Haggerty, George E. "Global Politics." In Gay Histories and Cultures: An Encyclopedia. New York: Garland, 2000.
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organization remain in some parts of the world,® the overall historical trend of LGBTQIA rights and
organization demonstrates that the community as defined has considerable longevity.

In addition, as previously stated, the community as defined in the application has awareness and recognition
among its members. This is because members must be registered with at least one Authenticating Partner
(AP). The AP must have both a “presence in the Gay Community”, and also “incorporate a focus specific to
the Gay Community.” By registering as a verifiable member with an AP with these characteristics, individuals
would have both an awareness and recognition of their participation and membership in the defined
community.

The Community Priority Evaluation panel has determined that the community as defined in the application
satisfies both the conditions to fulfill the requirements for longevity.

Criterion #2: Nexus between Proposed String and Community

2-A Nexus 0/3 Point(s)

The Community Priority Evaluation panel determined that the application did not meet the criterion for
Nexus as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook.
The string does not identify or match the name of the community as defined in the application, nor is it a
well-known short-form or abbreviation of the community. The application received a score of 0 out of 3
points under criterion 2-A: Nexus.

To receive the maximum score for Nexus, the applied-for string must match the name of the community or
be a well-known short-form or abbreviation of the community. To receive a partial score for Nexus, the
applied-for string must identify the community. According to the AGB, ““Identify’ means that the applied for
string closely describes the community or the community members, without over-reaching substantially
beyond the community.”

The applied-for string neither matches the name of the community as defined by the application nor does it
identify the defined community without over-reaching substantially, as required for a full or partial score on
Nexus. As cited above:

The membership criterion to join the Gay Community is the process of ‘coming out’. This process is
unique for every individual, organization and ally involving a level of risk in simply becoming visible.
While this is sufficient for the world at large in order to delineate more cleatly, dotgay LLC is also
requiring community members to have registered with one of our Authenticating Partners (process
described in 20E).

The application, therefore, acknowledges that “the world at large” understands the Gay community to be an
entity substantially different than the community the application defines. That is, the general population
understands the “Gay community” to be both those individuals who have “come out” as well as those who
are privately aware of their non-heterosexual sexual orientation. Similatly, the applied-for string refers to a
large group of individuals — all gay people worldwide — of which the community as defined by the applicant is
only a part. That is, the community as defined by the applicant refers only to the sub-set of individuals who
have registered with specific organizations, the Authenticating Partners.

As the application itself also indicates, the group of self-identified gay individuals globally is estimated to be
1.2% of the world population (more than 70 million), while the application states that the size of the
community it has defined, based on membership with APs, is 7 million. This difference is substantial and is
indicative of the degree to which the applied-for string substantially over-reaches beyond the community
defined by the application.

6 http:/ /www.theguardian.com/wotld /2013 /jul/ 30/ gay-tights-wotld-best-worst-countries
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Moreover, while the applied-for string refers to many individuals not included in the application’s definition
of membership (i.e., it “substantially over-reaches” based on AGB criteria), the string also fails to identify
certain members that the applicant has included in its definition of the .GAY community. Included in the
application’s community definition are transgender and intersex individuals as well as “allies” (understood as
heterosexual individuals supportive of the missions of the organizations that comprise the defined
community)’. However, “gay” does not identify these individuals. Transgender people may identify as
straight or gay, since gender identity and sexual orientation are not necessarily linked.® Likewise, intersex
individuals are defined by having been born with atypical sexual reproductive anatomy?; such individuals are
not necessarily “gay”’10. Finally, allies, given the assumption that they are heterosexual supporters of
LGBTQIA issues, are not identified by “gay” at all. Such individuals may be an active part of the GAY
community, even if they are heterosexual, but “gay” nevertheless does not describe these individuals as
required for Nexus by the AGB. As such, there are significant subsets of the defined community that are not
identified by the string “.GAY”".

The Community Priority Evaluation panel has determined that the applied-for string does not match nor
does it identify without substantially over-reaching the name of the community as defined in the application,
nor is it a well-known short-form or abbreviation of the community. It therefore does not meet the
requirements for Nexus.

2-B Uniqueness 0/1 Point(s)

The Community Priority Evaluation panel determined that the application did not meet the criterion for
Uniqueness as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant
Guidebook as the string does not score a 2 or a 3 on Nexus. The application received a score of 0 out of 1
point under criterion 2-B: Uniqueness.

To fulfill the requirements for Uniqueness, the “string has no other significant meaning beyond identifying the
community described in the application,” according to the AGB (emphasis added) and it must also score a2 ora 3
on Nexus. The string as defined in the application cannot demonstrate uniqueness as the string does not
score a 2 or a 3 on Nexus (i.e., it does not identify the community described, as above,). The Community
Priority Evaluation panel has determined that the applied-for string is ineligible for a Uniqueness score of 1.

Criterion #3: Registration Policies

3-A Eligibility 1/1 Point(s)

The Community Priority Evaluation panel has determined that the application met the criterion for Eligibility
as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook, as
eligibility is restricted to community members. The application received a maximum score of 1 point under
criterion 3-A: Eligibility.

To fulfill the requirements for Eligibility, the registration policies must restrict the eligibility of prospective
registrants to community members. The application demonstrates adherence to this requirement by
specifying that:
.gay is restricted to members of the Gay Community. Eligibility is determined through formal
membership with any of dotgay LL.C’s Authentication Partners (AP) from the community.
The Community Priority Evaluation panel has determined that the application satisfied the condition to
fulfill the requirements for Eligibility.

7'This prevailing understanding of “ally” is supported by GLAAD and others: http://www.glaad.org/resources/ally
8 http://www.glaad.org/reference/transgender

9 http:/ /www.isna.org/ faq/what_is_intersex

10 “Gay” is defined by the Oxford dictionaries as “A homosexual, especially a man.” The applicant defines the
community as “individuals whose gender identities and sexual orientation are outside of the norms defined for
heterosexual behavior of the larger society.”
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3-B Name Selection 1/1 Point(s)

The Community Priority Evaluation panel has determined that the application met the criterion for Name
Selection as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook,
as name selection rules are consistent with the articulated community-based purpose of the applied-for TLD.
The application received a maximum score of 1 point under criterion 3-B: Name Selection.

To fulfill the requirements for Name Selection, the registration policies must be consistent with the
articulated community-based purpose of the applied-for gTLD. The application demonstrates adherence to
this requirement by outlining the types of names that may be registered within the .Gay top-level domain,
including rules barring “[s]ensitive words or phrases that incite or promote discrimination or violent
behavior, including anti-gay hate speech.” The rules are consistent with the purpose of the gTLD. The
Community Priority Evaluation panel has determined that the application satisfied the condition to fulfill the
requirements for Name Selection.

3-C Content and Use 1/1 Point(s)

The Community Priority Evaluation panel has determined that the application met the criterion for Content
and Use as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook,
as the rules for content and use are consistent with the articulated community-based purpose of the applied-
for TLD. The application received a maximum score of 1 point under criterion 3-C: Content and Use.

To fulfill the requirements for Content and Use, the registration policies must include rules for content and
use for registrants that are consistent with the articulated community-based purpose of the applied-for
¢TLD. This includes “efforts to prevent incitement to or promotion of real or perceived discrimination
based upon race, color, gender, sexual orientation or gender expression.”

The Community Priority Evaluation panel has determined that the application satistied the condition to
fulfill the requirements for Content and Use.

3-D Enforcement 1/1 Point(s)

The Community Priority Evaluation panel has determined that the application met the criterion for
Enforcement as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant
Guidebook, as the application provided specific enforcement measures and appropriate appeal mechanisms.
The application received a maximum score of 1 point under criterion 3-D: Enforcement.

Two conditions must be met to fulfill the requirements for Enforcement: the registration policies must
include specific enforcement measures constituting a coherent set, and there must be appropriate appeals
mechanisms. The application outlines policies that include specific enforcement measures constituting a
coherent set. The application also outlines a comprehensive list of investigation procedures, and
circumstances in which the registry is entitled to suspend domain names. The application also outlines an
appeals process, managed by the Registry, to which any party unsuccessful in registration, or against whom
disciplinary action is taken, will have the right to access. The Community Priority Evaluation panel has
determined that the application satisfies both the conditions to fulfill the requirements for Enforcement.

Criterion #4: Community Endorsement

4-A Support 1/2 Point(s)

The Community Priority Evaluation panel has determined that the application partially met the criterion for
Support specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook, as
there was documented support from at least one group with relevance. The application received a score of 1
out of 2 points under criterion 4-A: Support.

To receive the maximum score for Support, the applicant is, or has documented support from, the
recognized community institution(s)/member organization(s), ot has otherwise documented authority to
represent the community. In this context, “recognized” refers to the institution(s)/organization(s) that,
through membership or otherwise, are clearly recognized by the community members as representative of
the community. To receive a partial score for Support, the applicant must have documented support from at
least one group with relevance. “Relevance” refers to the communities explicitly and implicitly addressed by
the application’s defined community.
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The Community Priority Evaluation panel has determined that the applicant was not the recognized
community institution(s)/member organization(s), nor did it have documented authority to represent the
community, or documented support from the recognized community institution(s)/member organization(s).
(While the ILGA is sufficient to meet the AGB’s requirement for an “entity mainly dedicated to the
community” under Delineation (1-A), it does not meet the standard of a “recognized” organization. The
AGB specifies that “recognized” means that an organization must be “clearly recognized by the community
members as representative of the community.” The ILGA, as shown in its mission and activities, is clearly
dedicated to the community and it serves the community and its members in many ways, but “recognition”
demands not only this unilateral dedication of an organization to the community, but a reciprocal recognition
on the part of community members of the organization’s authority to represent it. There is no single such
organization recognized by the defined community as representative of the community. However, the
applicant possesses documented support from many groups with relevance; their verified documentation of
support contained a description of the process and rationale used in arriving at the expression of support,
showing their understanding of the implications of supporting the application. Despite the wide array of
organizational support, however, the applicant does not have the support from the recognized community
institution, as noted above, and the Panel has not found evidence that such an organization exists. The
Community Priority Evaluation Panel has determined that the applicant partially satisfies the requirements
for Support.

4-B Opposition 1/2 Point(s)

The Community Priority Evaluation panel has determined that the application partially met the criterion for
Opposition specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook,
as the application did not receive any relevant opposition. The application received a score of 1 out of 2
points under criterion 4-B: Opposition.

To receive the maximum score for Opposition, the application must not have received any opposition of
relevance. To receive a partial score for Opposition, the application must have received opposition from, at
most, one relevant group of non-negligible size.

The Community Priority Evaluation panel has determined that there is opposition to the application from a
group of non-negligible size, coming from an organization within the communities explicitly addressed by
the application, making it relevant. The organization is a chartered 501(c)3 nonprofit organization with full-
time staff members, as well as ongoing events and activities with a substantial following. The grounds of the
objection do not fall under any of those excluded by the AGB (such as spurious or unsubstantiated claims),
but rather relate to the establishment of the community and registration policies. Therefore, the Panel has
determined that the applicant partially satisfied the requirements for Opposition.

Disclaimer: Please note that these Community Priority Evaluation results do not necessarily determine the
final result of the application. In limited cases the results might be subject to change. These results do not
constitute a waiver or amendment of any provision of the Applicant Guidebook or the Registry Agreement.
For updated application status and complete details on the program, please refer to the Applicant Guidebook
and the ICANN New gTLDs microsite at <newgtlds.icann.org>.
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Exhibit 6



New gTLD Program

Report Date: 8 October 2015

Application ID: 1-1713-23699

Applied-for String: Gay

Applicant Name: dotgay LLC

Overall Community Priority Evaluation Summary

Community Priority Evaluation Result Did Not Prevail

Thank you for your participation in the New gTLD Program. After careful consideration and extensive
review of the information provided in your application, including documents of support, the Community
Priority Evaluation panel has determined that the application did not meet the requirements specified in the
Applicant Guidebook. Your application did not prevail in Community Priority Evaluation.

Your application may still resolve string contention through the other methods as described in Module 4 of
the Applicant Guidebook.

Panel Summary

Overall Scoring
Criteria Earned Achievable
#1: Community Establishment 4 4
#2: Nexus between Proposed String and Community 0 4
#3: Registration Policies 4 4
#4: Community Endorsement 2 4
Total 10 16

Minimum Required Total Score to Pass 14

Criterion #1: Community Establishment

1-A Delineation 2/2 Point(s)

The Community Priority Evaluation panel has determined that the community as defined in the application
met the criterion for Delineation as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the
Applicant Guidebook, as the community defined in the application is clearly delineated, organized and pre-
existing. The application received the maximum score of 2 points under criterion 1-A: Delineation.

Delineation

Two conditions must be met to fulfill the requirements for delineation: there must be a clear, straightforward
membership definition and there must be awareness and recognition of a community (as defined by the
applicant) among its members.

In its application, dotgay LLC defines its community as follows:
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...individuals whose gender identities and sexual orientation are outside of the norms defined for
heterosexual behavior of the larger society. The Gay Community includes individuals who identify
themselves as male or female homosexuals, bisexual, transgender, queet, intersex, ally and many
other terminology - in a variety of languages - that has been used at various points to refer most
simply to those individuals who do not participate in mainstream cultural practices pertaining to
gender identity, expression and adult consensual sexual relationships. ..

The membership criterion to join the Gay Community is the process of ‘coming out’. This process is
unique for every individual, organization and ally involving a level of risk in simply becoming
visible...

Membership in the Gay Community is not restricted by any geographical boundaries and is united
by a common interest in human rights. (Application, section 20(a))

The applicant relies on the “process of coming out” to delineate its members, who are individuals with non-
normative sexual orientation or gender identities, as well as their allies!. The process of “coming out” is by
nature personal, and may vary from person to person. Some individuals within the proposed community may
not come out publicly, reflecting real or feared persecution for doing so. Similarly, membership in a
community organization may not be feasible for the same reason. Furthermore, organizations within the
applicant’s defined community recognize “coming out” as a defining characteristic of individuals within the
defined community.? Many such organizations advocate on behalf of individuals even though they are not
members, precisely because their coming out publicly may be illegal or otherwise harmful. Therefore, the
Panel recognizes that the standard of “coming out” — whether publicly or privately — as homosexual,
bisexual, transgender, queer, intersex, or ally is sufficiently clear and straightforward to meet the AGB’s
requirements.>

In addition, the community as defined in the application has awareness and recognition among its members.
There is an implicit recognition and awareness of belonging to a community of others who have come out as
having non-normative sexual orientations or gender identities, or as their allies. As cited by the applicant in
supporting materials, for example, the American Psychological Association recognizes the process of coming
out as a key part of entering the community.* For many individuals, this awareness and recognition of
community is made more explicit, such as by membership in organizations, participation in events, and
advocacy for the rights of individuals with non-normative sexual orientations and gender identities. As the
applicant states, organizations and individuals within the community also often cohere around areas of
discrimination, whether in the workplace, marketplace, the media, or other areas. Regardless of whether this
awareness and recognition of shared community is explicit or rather an implicit consequence of one’s coming

! The Panel, following the applicant’s reference to “individuals whose gender identities and sexual orientation are outside
of the norms defined for heterosexual behavior of the larger society”, uses the phrase “non-normative sexual
otientations and/or gender identities” throughout this document. The term “non-normative” is used both by the
applicant as well as organizations, academics, and publications discussing the topic; it is not the Panel’s terminology, nor
is it considered to be derogatory in this context. This phrase refers to the same individuals usually referred to with the
acronyms “LGBT”, “GLBT”, “LGBTQ”, and others. Because issues related to these acronyms are relevant later in this
document, they are not used here.

2 See as examples http://www.hrc.org/campaigns/coming-out-center and

http:/ /www lalgbtcenter.otg/coming_out_support

3 For allies, the “coming out” process may differ from that of individuals who are acknowledging privately or sharing
publicly their own non-normative sexual orientation or gender identity. Nevertheless, there are risks associated even with
supporting non-heterosexual individuals; making this support explicit is how allies can mark their awareness and
recognition of the wider community and their sense of belonging to it. For example, large international organizations
within the applicant’s defined community, such as GLAAD, HRC, and PFLAG offer concrete avenues for individuals to
“come out” as allies. See http://www.glaad.otg/form/come-outas-ally-join-allynetwork-today,

http:/ /www.htc.org/resources/ entry/straight-guide-to-lgbt-americans, http://community.pflag.otg/page.aspx?pid =539
4 http:/ /www.apa.otg/ topics/lgbt/otientation.pdf
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out, the Panel has determined that the link among these individuals goes well beyond “a mere commonality
of interest” and satisfies the AGB’s requirements for recognition and awareness.>

The Community Priority Evaluation panel has determined that the community as defined in the application
satisfies both of the conditions to fulfill the requirements for delineation.

Organization
Two conditions must be met to fulfill the requirements for organization: there must be at least one entity

mainly dedicated to the community, and there must be documented evidence of community activities.

There are many organizations that are dedicated to the community as defined by the application, although
most of these organizations are dedicated to a specific geographic area and/or segment of the proposed
community. However, there is at least one entity mainly dedicated to the entire global community as defined:
the International Lesbian, Gay, Bisexual, Trans and Intersex Association (ILGA), an umbrella organization
whose organizational members also include those representing allies. According to the letter of support from
ILGA:

The International Lesbian, Gay, Bisexual, Trans and Intersex Association (ILGA) is the only
worldwide federation of more than 1,200 lesbian, gay, bisexual, transgender and intersex (LGBTI)
national and local organizations, fighting for the rights of LGBTI people. Established in 1978 in
Coventry (UK), ILGA has member organizations in all five continents and is divided into six
regions; ILGA PanAfrica, ILGA ANZAPI (Aotearoa/New Zealand, Australia and Pacific Islands),
ILGA Asia, ILGA Europe, ILGA LAC (Latin America and Caribbean) and ILGA North America.

The community as defined in the application also has documented evidence of community activities. This is
confirmed by detailed information on ILGA’s website, including documentation of conferences, calls to
action, member events, and annual reports.

The Community Priority Evaluation panel has determined that the community as defined in the application
satisfies both conditions to fulfill the requirements for organization.

Pre-existence
To fulfill the requirements for pre-existence, the community must have been active prior to September 2007
(when the new ¢TLD policy recommendations were completed).

The community as defined in the application was active prior to September 2007. According to the
application:

...in the 20th century a sense of community continued to emerge through the formation of the first
incorporated gay rights organization (Chicago Society for Human Rights, 1924). Particularly after
1969, several groups continued to emerge and become more visible, in the US and other countries,
evidencing awareness and cohesion among members.

Additionally, the ILGA, an organization mainly dedicated to the community as defined by the applicant, as
referred to above, has records of activity beginning before 2007. Individuals with non-normative sexual
otientations and/or gender identities, as well as their supporters, have been increasingly active in many
countries as they work to advance their acceptance and civil rights.

5> Although the score on Delineation is unchanged since the first evaluation, the Panel’s analysis has changed due to the
applicant’s response to a Clarifying Question regarding the role of Authentication Partners (APs). Previously, the Panel
had understood the APs to be a mechanism of members” awareness and recognition, but, as above, that is no longer the
case and the role of APs is correctly understood to be relevant for the purposes of Section 3.

6 See for example, advocacy in China, Guyana, and Argentina: http://www.cnn.com/2013/06/27/wotld/asia/china-
gay-lesbian-matriage/, http:/ /www.gaystarnews.com/article/guyana-urged-to-end-ban-on-gay-sex-at-un-human-rights-
commission/, http://www.huffingtonpost.com/2011/10/18/atgentina-gay-marriage_n_1018536.html
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The Community Priority Evaluation panel has determined that the community as defined in the application
fulfills the requirements for pre-existence.

1-B Extension 2/2 Point(s)

The Community Priority Evaluation panel determined that the community as identified in the application
met the criterion for Extension specified in section 4.2.3 (Community Priority Evaluation Criteria) of the
Applicant Guidebook, as the application demonstrates that the community meets the requirements for size
and demonstrates longevity. The application received a maximum score of 2 points under criterion 1-B:
Extension.

Size
Two conditions must be met to fulfill the requirements for size: the community must be of considerable size,
and it must display an awareness and recognition of a community among its members.

The community as defined in the application is of considerable size. The application cites global estimates of
the self-identified population of individuals with non-normative sexual otientations and/or gender identities,
but relies on a more conservative size based on the number of such individuals who are affiliated with one or
more of the applicant’s community organizations:

Most studies place the global gay population at 1.2% (Williams 1996), higher in countries with
existing gays rights protections projected at 4-6% (eg. Australia, Canada, United Kingdom, United
States). Rather than projecting the size of the community from these larger global statistical
estimates, dotgay LLC has established a conservative plan with identified partners and endorsing
organizations (listed in 20F) representing over 1,000 organizations and 7 million members. This
constitutes our base line estimate for projecting the size of the Gay Community and the minimum
pool from which potential registrants will stem.

As the applicant also acknowledges, estimating the size of the defined community is difficult because, for
example, of the risks of individuals self-identifying in many parts of the world. The applicant instead offers a
“minimum” size based on the 7 million individuals who are members of one or more of its “Authentication
Partners”, organizations serving as entry points for domain registration. Regardless of the method used to
produce these estimates, the Panel has determined that the size of the delineated community is considerable.”

In addition, as previously stated, the community as defined in the application has awareness and recognition
among its members.

The Community Priority Evaluation panel has determined that the community as defined in the application
satisfies both of the conditions to fulfill the requirements for size.

Longevity
Two conditions must be met to fulfill the requirements for longevity: the community must demonstrate

longevity and must display an awareness and recognition of a community among its members.

The community as defined in the application demonstrates longevity. The pursuits of the community defined
in the application are of a lasting, non-transient nature. According to the application materials:

...one of the first movements for the human rights of the Gay Community was initiated by Magnus
Hirschfeld (Scientific Humanitarian Committee, 1897).

The organization of individuals with non-normative sexual orientations and/or gender identities and their
supporters has accelerated since then, especially in recent decades, and an organized presence now exists in
many parts of the world. Evidence shows a clear trend toward greater visibility of these individuals,

7'The Panel has verified the applicant’s estimates of the defined community’s size and compared it with other estimates.
Even smaller estimates constitute a substantial number of individuals especially when considered globally.
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recognition of their civil and human rights, and community organization, both in the US and elsewhere.?
While socio-political obstacles to community organization remain in some parts of the world,” the overall
historical trend of increasing rights and organization demonstrates that the community as defined has
considerable longevity.

In addition, as previously stated, the community as defined in the application has awareness and recognition
among its members.

The Community Priority Evaluation panel has determined that the community as defined in the application
satisfies both the conditions to fulfill the requirements for longevity.

Criterion #2: Nexus between Proposed String and Community

2-A Nexus 0/3 Point(s)

The Community Priority Evaluation panel determined that the application did not meet the criterion for
Nexus as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook.
The string does not identify or match the name of the community as defined in the application, nor is it a
well known short-form or abbreviation of the community. The application received a score of 0 out of 3
points under criterion 2-A: Nexus.

To receive a partial score for Nexus, the applied-for string must identify the community. According to the
AGB, “Identify’ means that the applied for string closely describes the community or the community
members, without over-reaching substantially beyond the community.” In addition to meeting the criterion
for “identify”, in order to receive the maximum score for Nexus, the applied-for string must match the name
of the community or be a well-known short-form or abbreviation of the community.

In order to identify the community defined by the applicant as required for Nexus, the applied-for string
must “closely describe the community or the community members”, i.e. the applied-for string is what “the
typical community member would naturally be called” (AGB). The Panel has therefore considered the extent
to which the string “gay” describes the members of the applicant’s defined community and has evaluated
whether “gay” is what these individuals would naturally be called. The Panel has determined that more than a
small part of the applicant’s defined community is not identified by the applied-for string, as described
below, and that it therefore does not meet the requirements for Nexus.

The community as defined by the application consists of

individuals who identify themselves as male or female homosexuals, bisexual, transgender, queer,
intersex, ally and many other terminology - in a variety of languages - that has been used at vatious
points to refer most simply to those individuals who do not participate in mainstream cultural
practices pertaining to gender identity, expression and adult consensual sexual relationships. The
Gay Community has also been referred to using the acronym LGBT, and sometimes the more
inclusive LGBTQIA. The most common and globally understood term - used both by members of
the Gay Community and in the world at large - is however “Gay””.

The applicant’s assertion that the applied-for string (“gay”) is the “most common” term used by members of
its defined community to refer to all gay, lesbian, bisexual, transgender, queer, intersex, and ally individuals is
central to its demonstration of Nexus. In order to support this claim, the applicant, in its application and in
supporting materials received both prior to and since its initial evaluation, has offered evidence that the Panel
has evaluated. The Panel has also conducted its own research. The Panel has determined that the applied-for
string does not sufficiently identify some members of the applicant’s defined community, in particular
transgender, intersex, and ally individuals. According to the Panel’s own review of the language used in the

8 Haggerty, George E. "Global Politics." In Gay Histories and Cultures: An Encyclopedia. New York: Garland, 2000.
% http:/ /www.theguardian.com/wotld /2013 /jul/ 30/ gay-tights-wotld-best-worst-countries
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medial® as well as by organizations that work within the community described by the applicant, transgender,
intersex, and ally individuals are not likely to consider “gay” to be their “most common” descriptor, as the
applicant claims. These groups are most likely to use words such as “transgender,”
“ally” because these words are neutral to sexual orientation, unlike “gay”. Both within the community and
outside of it, such as in the media, acronyms such as “LGBT,” “GLBT,” “LGBTQ,” or “LGBTQIA”!! are
used to denote a group of individuals that includes those described above, i.e. transgender, intersex and ally
individuals. In fact, organizations within the defined community, when they are referring to groups that
specifically include transgender, intersex or ally individuals, are careful not to use only the descriptor “gay,”
preferring one of the more inclusive terms!2,

RN

trans,” “intersex,” or

The first piece of evidence offered by the applicant to support the claim that “gay” is the “most common”
term used to describe the defined community is the Oxford English Dictionary (OED) and its
documentation of uses of the word “gay” over hundreds of years. It summarizes the shifting meaning of
“gay” in order to show how the word has become embraced by at least a part of its defined community and
to supportt its claim that it is the “most common” term for the entirety of its defined community. According
to the applicant, the OED shows that “Gay by the early 20th century progressed to its current reference to a
sexuality that was non-heterosexual” (application, 20(d)). The Panel agrees that the more derogatory uses of
“gay” or uses unrelated to sexuality have largely fallen away, and that the word has come to refer to
homosexual women as well as men, as the applicant asserts, citing the OED. However, the Panel’s review of
the OED?" as well as other sources (cited below) does not support the applicant’s claim that “gay” identifies
or closely describes transgender, intersex, or ally individuals, or that “gay” is what these individuals “would
naturally be called,” as the AGB requires. This is because “gay” refers to homosexuality (and to some extent
non-heterosexuality more broadly), while transgender and intersex individuals may or may not identify as
homosexual or gay, and allies are generally understood to be heterosexual.

The applicant acknowledges that its application attempts to represent several groups of people, namely
lesbian, gay, bisexual, transgender, queer, intersex, and ally (LGBTQIA) individuals. It claims that all of these
groups, ot “sub-communities”, are identified by what it calls the “umbrella” term “gay™:

The term “gay” today is a term that has solidified around encompassing several sub-communities of
individuals whose gender identities and sexual orientation are outside of the norms defined for
heterosexual behavior of the larger society. Within these sub-communities even further
classifications and distinctions can be made that further classify its members but are equally
comfortable identifying as gay, particularly to those outside their own sub-communities. As an
example, it has become commonplace for celebrities to acknowledge their homosexuality with the
now routine declaration of “Yup, ’'m gay” on the cover of newsmagazines as the comedienne Ellen
Degeneres did when she “came out” on the cover of TIME magazine.

Notably, “gay” is used to super-identify all these groups and circumstances. Whether homosexual,
bisexual, transgender, intersex or ally, all members of the Gay Community march in the “gay pride
parade” read the same “gay media” and fight for the same “gay rights.” Gay has become the
prevalent term in how members of this community refer to themselves when speaking about
themselves as demonstrated by the large number of organizations that use the term globally.

Despite the applicant’s assertions to the contrary, its own evidence here shows that “gay” is most commonly
used to refer to both men and women who identify as homosexual, and not necessarily to others. The
applicant’s “umbrella term” argument does not accurately describe, for example, the many similar

10 While a comprehensive survey of the media’s language in this field is not feasible, the Panel has telied on both the data
in the applicant’s own analysis as well as on the Panel’s own representative samples of media.

1 There is some variability to these acronyms but one or another of them is very commonly used throughout the
community defined by the applicant to refer to Lesbian, Gay, Bisexual, Transgender, Queer, Intersex, and Allies.

12 While a survey of all LGBTQIA individuals and organizations globally would be impossible, the Panel has relied for
its research on many of the same media organizations and community organizations that the applicant recognizes.
Details of the Panel’s analysis follow.

13 See "gay, adj., adv., and n." OED Owline. Oxford University Press, June 2015. Web. 19 August 2015.
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transgender stories in the mass media where “gay” is not used to identify the subject.!* In these cases,
“transgender” is used because “gay” does not identify those individuals. With regard to the applicant’s
argument that the various parts of its defined community are engaged in the same activities, such as “gay
pride” events and “gay rights” advocacy, the Panel acknowledges that this is likely the case. However,
transgender people’s participation in these activities no more identifies them as gay than allies’ participation
in transgender rights advocacy identifies them as transgender. Indeed, there are many organizations focused
on events and advocacy specific to the needs of transgender individuals'> and they often take special care to
separate labels of sexual otientation from those of gender identity/expression.!¢ Similatly, the Panel has
reviewed the literature of several organizations that advocate and provide services and support for intersex
individuals and they clarify that sexual orientation is unrelated to being intersex.!” That is, while such
organizations would fall within the applicant’s defined community, they explicitly differ on the applicant’s
assertion that the applied-for string “gay” identifies all LGBTQIA individuals. Thus, the applicant’s assertion
that even the members of its so-called sub-communities “are equally comfortable identifying as gay” is in fact
often not the case.

In materials provided in support of the application's, a survey of news media articles is analyzed in an effort
to show that “gay” is the most common name used to refer to the community defined by the applicant. This
analysis shows that indeed “gay” is used more frequently than terms such as “LGBT” or “LGBTQIA” in
reference to both individuals and communities:

In the first random sample period (April 1-8, 2013), “gay” was used 2,342 times, “LGBT” 272 times,
“lesbian” 1008 times, “queer” 76 times and “LGBTQ” 19 times. “LGBTQIAA” and “GLBTQ”
were not used at all, demonstrating that “gay” remains a default generic term for the community. An
overwhelming amount of the time these terms beyond gay were used in articles that also used gay.
Said another way, “LGBT” was used in only 35 articles that did not also use the term “gay,”
“lesbian” in 43 articles, “queer” in 55, and “LGBTQ” in 3. Data shows, thus, that “gay” is both the
most frequently used term when referring to non-heterosexual gender identity and sexual orientation
and is used as an umbrella term to cover the diversity.

Despite this claim, the analysis fails to show that when “gay” is used in these articles it is used to identify
transgender, intersex, and/or ally individuals or communities. This is the key issue for the Panel’s
consideration of Nexus. That is, the greater use of “gay” does not show that “gay” in those instances is used
to identify all LGBTQIA individuals, as the applicant asserts and as would be required to receive credit on
Nexus. Indeed, the Panel’s own review of news media!® found that, while “gay” is more common than terms
such as “LGBTQ” or “LGBTQIA”, these terms are now more widely used than ever, in large part due to
their greater inclusivity and specificity than “gay”. Even several of the articles cited by the applicant in its
reconsideration request?’ as evidence of its “umbrella term” argument do not show “gay” being used to
identify the groups in question, nor is “gay” the most commonly used term to refer to the aggregate
LGBTQIA community in these articles.?! Furthermore, researching sources from the same periods as the

4 As examples of cover stories that parallel the applicant’s own example from Time Magazine, see:

http://time.com/ 135480/ transgendet-tipping-point/ and http://www.vanityfair.com/hollywood/2015/06/ caitlyn-
jenner-bruce-cover-annie-leibovitz. In these two very prominent examples, the articles do not use “gay” to refer to their
subjects.

15 See for instance http://transgendetlawcenter.org/, http://stlp.otg/, http:/ /transequality.org/

16 See National Center for Transgender Equality: http://transequality.org/issues/resoutces/ transgender-terminology

17 See for example the Organization International Intersex: http://oli-usa.org/1144/ten-misconceptions-intersex

18 See https://www.icann.org/en/system/files/ cotrespondence /gudelunas-to-icann-eiu-evaluators-30apr14-en.pdf,
drafted and submitted by David Gudelunas a member of the dotGay LL.C team according to its website,
http://dotgay.com/ the-dotgay-team/#section=]amie_Baxter

19 As noted above, while a comprehensive survey of the media’s language in this field is not feasible, the Panel has relied
on both the applicant’s own analysis, as discussed here, as well as on the Panel’s own representative samples of media.
20 See dotGay’s Reconsideration Request: https://www.icann.otrg/en/system/ files/files/request-dotgay-annexes-
redacted-29nov14-en.pdf

21 See http:/ /www.economist.com/news/international/21595034-more-places-ate-seeing-gay-matchesor-clevet-
substitutes-ptide-and-prejudice, http:/ /www.nytimes.com/2013/01/10/ fashion/generation-lgbtqia.html,

http:/ /www.economist.com/blogs/johnson/2013/01/gendet-and-sexual-otientation
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applicant’s analysis for the terms “transgender” or “intersex” shows again that these terms refer to
individuals and communities not identified by “gay”.?? In other words, “gay” is not used to refer to these
individuals because it does not closely describe them and it is not what they would naturally be called, as the AGB
requires for partial credit on Nexus.

Finally, the Panel reviewed in detail the many letters of support submitted on behalf of the applicant by many
LGBTQIA organizations worldwide. In addition to evaluating these letters of support, as noted in Section 4,
the Panel examined how these organizations refer to their members and those for whom they advocate,
noting in particular the words used to identify them. In a minority of cases, these organizations included in
their letters the view that “gay” is an “umbrella term” for the LGBTQIA community, as argued by the
applicant. However, even the organizations that made this claim in their letters do not use the term “gay” to
identify their transgender, intersex, and/or ally members in their own organizational materials. In fact, the
names of many of these organizations usually include a term other than “gay” such as “LGBTQ” or, in the
case of some, “transgender” or “intersex”.

GLAAD, as an example of one of the applicant’s supporters, writes on its own website, “Transgender people
have a sexual orientation, just like everyone else. Transgender people may be straight, lesbian, gay, or
bisexual.”?? Indeed, it is for this reason that GLAAD, like other organizations active in the defined
community, have revised their names and use of labels specifically to be more inclusive of the individuals in
their communities whom “gay” does not identify by using instead terms like LGBTQ or LGBTQIA.2*
Similatly, ally organizations such as PFLAG (Parents, Families and Friends of Lesbians and Gays) support
the applicant and reiterate the importance of allies in the struggles facing the LGBTQIA community.
However, not even these organizations use “gay” to describe allies. The Panel’s research and review of the
applicant’s materials has demonstrated that even the applicant’s supporters recognize that “gay” is
insufficient to identify the diversity of the LGBTQIA community, especially with regard to transgender,
intersex, and ally individuals.

The Community Priority Evaluation panel has determined that the applied-for string does not identify or
match the name of the community as defined in the application, nor is it a well known short-form or
abbreviation of the community. It therefore does not meet the requirements for Nexus.

2-B Uniqueness 0/1 Point(s)

The Community Priority Evaluation panel determined that the application did not meet the criterion for
Uniqueness as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant
Guidebook as the string does not score a 2 or a 3 on Nexus. The application received a score of 0 out of 1
point under criterion 2-B: Uniqueness.

To fulfill the requirements for Uniqueness, the “string has no other significant meaning beyond identifying the
community described in the application,” (AGB, emphasis added) and it must also score a 2 or a 3 on Nexus. The
string as defined in the application cannot demonstrate uniqueness as it does not score a 2 or a 3 on Nexus
(i.e., it does not identify the community described, as above). The Community Priority Evaluation panel has
determined that the applied-for string is ineligible for a Uniqueness score of 1.

Criterion #3: Registration Policies

3-A Eligibility 1/1 Point(s)

The Community Priority Evaluation panel has determined that the application met the criterion for Eligibility
as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook, as

22 While it is not possible for the Panel to review all the articles in the LexisNexis search results cited by the applicant,
the Panel reviewed a representative sample of articles from the same time periods.

2 See http://www.glaad.otg/ transgender/ transfaq

21n 2013, to be more inclusive of transgender individuals by not including them in the label “gay” or “lesbian”, the
organization’s name officially was changed to GLAAD, as opposed to being an acronym for Gay and Lesbian Alliance
Against Defamation (http://www.glaad.otg/about/history). This is reflective of the trend the Panel identified among
organizations within the defined community towards greater inclusivity and away from names and labels that identified
only gays and lesbians.
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eligibility is restricted to community members. The application received a maximum score of 1 point under
criterion 3-A: Eligibility.

To fulfill the requirements for Eligibility, the registration policies must restrict the eligibility of prospective
registrants to community members. The application demonstrates adherence to this requirement by
specifying that registration in “.gay is restricted to members of the Gay Community. Eligibility is determined
through formal membership with any of dotgay LL.C’s Authentication Partners (AP) from the community.”

According to the application, and as the applicant has confirmed in follow-up materials, in order to register a
domain, the applicant requires

community members to have registered with one of our Authenticating Partners (process described
in 20E). The Authentication Partners are the result of a century or more of community members
voluntarily grouping themselves into gay civic organizations.

As the application explains, these Authentication Partners (APs) include some of the largest organizations
1% P : g g
dedicated to members of the defined community and these organizations will provide “the most trusted entry
g p Y
points into .gay” while “reducing risk to unqualified registrations”.

The Community Priority Evaluation panel has determined that the application fulfills the requirements for
Eligibility.

3-B Name Selection 1/1 Point(s)

The Community Priority Evaluation panel has determined that the application met the criterion for Name
Selection as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook,
as name selection rules are consistent with the articulated community-based purpose of the applied-for
¢TLD. The application received a maximum score of 1 point under criterion 3-B: Name Selection.

To fulfill the requirements for Name Selection, the registration policies must be consistent with the
articulated community-based purpose of the applied-for gTLD. The application demonstrates adherence to
this requirement by outlining the types of names that may be registered within the .gay top-level domain,
including rules barring “[s]ensitive words or phrases that incite or promote discrimination or violent
behavior, including anti-gay hate speech.” The rules are consistent with the purpose of the ¢TLD. The
Community Priority Evaluation panel has determined that the application fulfills the requirements for Name
Selection.

3-C Content and Use 1/1 Point(s)

The Community Priority Evaluation panel has determined that the application met the criterion for Content
and Use as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook,
as the rules for content and use are consistent with the articulated community-based purpose of the applied-
for ¢TLD. The application received a maximum score of 1 point under criterion 3-C: Content and Use.

To fulfill the requirements for Content and Use, the registration policies must include rules for content and
use for registrants that are consistent with the articulated community-based purpose of the applied-for
¢TLD. This includes “efforts to prevent incitement to or promotion of real or perceived discrimination
based upon race, color, gender, sexual orientation or gender expression.”

The Community Priority Evaluation panel has determined that the application fulfills the requirements for
Content and Use.

3-D Enforcement 1/1 Point(s)

The Community Priority Evaluation panel has determined that the application met the criterion for
Enforcement as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant
Guidebook, as the application provided specific enforcement measures and appropriate appeal mechanisms.
The application received a maximum score of 1 point under criterion 3-D: Enforcement.

Two conditions must be met to fulfill the requirements for Enforcement: the registration policies must
include specific enforcement measures constituting a coherent set, and there must be appropriate appeals
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mechanisms. The application outlines policies that include specific enforcement measures constituting a
coherent set. The application also outlines a comprehensive list of investigation procedures, and
circumstances in which the registry is entitled to suspend domain names. The application also outlines an
appeals process, managed by the Registry, to which any party unsuccessful in registration, or against whom
disciplinary action is taken, will have the right to access.

The Community Priority Evaluation panel has determined that the application fulfills the requirements for
Enforcement.

Criterion #4: Community Endorsement

Support for or opposition to a CPE gTLD application may come in any of three ways: through an
application comment on ICANN’s website, attachment to the application, or by correspondence with
ICANN. The Panel reviews these comments and documents and, as applicable, attempts to verify them as
per the guidelines published on the ICANN CPE website. Further details and procedures regarding the
review and verification process may be found at http://newgtlds.icann.org/en/applicants/cpe. The table
below summarizes the review and verification of all support and opposition documents for the dotgay LL.C
application for the string “GAY™.

Summary of Review & Verification of Support/ Opposition Materials as of 5 September 20152

Total Received and  Total Valid for  Verification Successfully

Reviewed Verification Attempted Verified
Application 177 0 0 0
Comments
Attachments to
20(6) 128 128 128 51
Correspondence? 152 136 136 56
Grand Total 457 264 264 107
4-A Support 1/2 Point(s)

The Community Priority Evaluation panel has determined that the application partially met the criterion for
Support specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook, as
there was documented support from at least one group with relevance. The application received a score of 1
out of 2 points under criterion 4-A: Support.

To receive the maximum score for Support, the applicant is, or has documented support from, the
recognized community institution(s)/member organization(s), or has otherwise documented authority to
represent the community. In this context, “recognized” refers to the institution(s)/organization(s) that,
through membership or otherwise, are clearly recognized by the community members as representative of
the community. To receive a partial score for Support, the applicant must have documented support from at
least one group with relevance. “Relevance” refers to the communities explicitly and implicitly addressed by
the application’s defined community.

2 The table below reflects all comments, attachments, and pieces of correspondence received by the Panel as of the date
noted pertaining to the application both during the period of its previous evaluation and the present one. The
Verification Attempted column includes efforts made by the Panel to contact those entities that did not include contact
information.

26 The Panel reviewed 41 pieces of correspondence that contained 152 individual letters.
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The Community Priority Evaluation panel has determined that the applicant was not the recognized
community institution(s)/member organization(s), nor did it have documented authority to represent the
community, or documented support from the recognized community institution(s)/member organization(s).

While the ILGA is sufficient to meet the AGB’s requirement for an “entity mainly dedicated to the
community” under Delineation (1-A), it does not meet the standard of a “recognized” organization. The
AGB specifies that “recognized” means that an organization must be “clearly recognized by the community
members as representative of the community.” The ILGA, as shown in its mission and activities, is clearly
dedicated to the community and it serves the community and its members in many ways, but “recognition”
demands not only this unilateral dedication of an organization to the community, but a reciprocal recognition
on the part of community members of the organization’s authority to represent them. There is no single such
organization recognized by all of the defined community’s members as the representative of the defined
community in its entirety. However, the applicant possesses documented support from many groups with
relevance; their verified documentation of support contained a description of the process and rationale used
in arriving at the expression of support, showing their understanding of the implications of supporting the
application. Despite the wide array of organizational support, however, the applicant does not have the
support from the recognized community institution, as noted above, and the Panel has not found evidence
that such an organization exists. The Community Priority Evaluation Panel has determined that the applicant
partially satisfies the requirements for Support.

4-B Opposition 1/2 Point(s)

The Community Priority Evaluation panel has determined that the application partially met the criterion for

Opposition specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook,
as the application received relevant opposition from one source. The application received a score of 1 out of
2 points under criterion 4-B: Opposition.

To receive the maximum score for Opposition, the application must not have received any opposition of
relevance. To receive a partial score for Opposition, the application must have received opposition from, at
most, one relevant group of non-negligible size.

The Community Priority Evaluation panel has determined that there is opposition to the application from
one group of non-negligible size.?’” The opposition comes from a local organization in the United States
whose mission, membership, and activities make it relevant to the community as defined in the application.
The organization is of non-negligible size, as required by the AGB. The grounds of opposition are related to
how the applied-for string represents the diversity of the LGBTQ community and the opposition is not
made for any reason forbidden by the AGB, such as competition or obstruction. Therefore, the Panel has
determined that the applicant partially satisfied the requirements for Opposition.

Disclaimer: Please note that these Community Priority Evaluation results do not necessarily determine the
final result of the application. In limited cases the results might be subject to change. These results do not
constitute a waiver or amendment of any provision of the Applicant Guidebook or the Registry Agreement.
For updated application status and complete details on the program, please refer to the Applicant Guidebook
and the ICANN New gTLDs microsite at <newgtlds.icann.org>.

27'The Panel has reviewed all letters of opposition and suppott, even when more than one letter has been received from
the same organization. In those cases, as with all others, the Panel has reviewed each letter to determine the most current
stance of each organization with respect to the application. In the case of this opposition, all letters have been reviewed.
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Reconsideration Request

1. Requester Information

Name: dotgay LLC
Address: Contact Information Redacted

Email: Contact Information Redacted

Counsel: Bart Lieben __Contact Information Redacted

2, Request for Reconsideration of (check one only):
____Board action/inaction

_x_ Staff action/inaction

3. Description of specific action you are seeking to have reconsidered.

On February 1%, 2016, ICANN published the Determination of the Board
Governance Committee (BGC) in relation to Requester’'s Reconsideration
Request 15-21 (hereinafter: the “Second BGC Determination”).

On the basis of the arguments set out in the Second BGC Determination, “the
BGC conclude[d] that the Requester has not stated proper grounds for
reconsideration, and therefore denie[d] Request 15-21.”

4, Date of action/inaction:

February 1%, 2016.

5. On what date did you became aware of the action or that action
would not be taken?

February 2", 2016.

6. Describe how you believe you are materially affected by the action or
inaction:

Requester is the applicant for the community-based gTLD .GAY, (Application ID:
1-1713-23699, Prioritization Number: 179; see



https://gtldresult.icann.org/application-
result/applicationstatus/applicationdetails/444) (hereinafter referred to as the
“Application”).

Requester has elected to participate in the Community Priority Evaluation
(“CPE”) in accordance with the provisions set out in the Applicant Guidebook.

On October 7, ICANN published the CPE Report that has been drawn up by the
ElIU, which states that the Requester’s application for the .GAY gTLD “did not
prevail in Community Priority Evaluation”.

Despite having invoked ICANN’s Accountability Mechanisms on various
occasions, ‘the BGC conclude[d] that the Requester has not stated proper
grounds for reconsideration, and therefore denie[d] Request 15-21.”

Therefore, the Requester is now facing contention resolution with three other
applicants for the same string “through the other methods as described in Module
4 of the Applicant Guidebook”, requiring Requester to — ultimately — resolve such
contention directly with the other applicants for the .GAY gTLD. Such contention
resolution may include the participation in a “last resort” auction organized by
ICANN for which additional and substantial funding must be sought, which could
have been avoided if the EIU Determinations had been developed in accordance
with ICANN’s standards, in particular those set out in the Applicant Guidebook.

7. Describe how others may be adversely affected by the action or
inaction, if you believe that this is a concern.

Considering the fact that the .GAY gTLD, as contemplated by Requester, intends
to be operated to the benefit of and as a safe haven on the internet for a wide
variety of members of the gay community, our current and future members and
endorsers will be adversely affected if the .GAY gTLD would be awarded to a
registry operator that turns it into an unrestricted extension and does not
necessarily have the public interests in mind for the community as a whole and
the community members it wishes to serve.

Given the fact that gays are still considered a vulnerable group in many
countries, the intention of reserving a specific zone on the Internet dedicated to
the gay community will promote the safety and security of this community and its
members.

The fact that not only Requester but the gay community in its entirety is affected
by the CPE Report and the Determinations is substantiated by the various letters
of support for the Reconsideration Requests that have been submitted to ICANN
by the Federation of Gay Games, the International Lesbian, Gay, Bisexual, Trans
and Intersex Association, and the National Gay & Lesbian Chamber of
Commerce. Requester also refers in this respect to the numerous letters of
support received when developing its Application for the .GAY gTLD.



8. Detail of Board or Staff Action — Required Information
8.1. Introduction

On 20 January 2015, the BGC determined that reconsideration was warranted
with respect to Revised Request 14-44 (Determination on Request 14-44), for the
sole reason that the First CPE Panel inadvertently failed to verify 54 letters of
support for the Application and that this failure contradicted an established
procedure.

In the First Determination, the BGC specified that “new CPE evaluators (and
potentially new core team members) [were] to conduct a new evaluation and
issue a new report that will supersede the existing CPE Panel’s Report.”

Now, the evidence provided by Requester shows that the EIU has appointed at
least one evaluator who developed the First EIU Determination in order to
develop the Second EIU Determination, which is contrary to the instructions by
the BGC.

8.2. The Second BGC Determination
Section C of the Second BGC Determination reads as follows:

“The Requester contends that reconsideration is warranted because ‘it appears
that both during the first and second CPE, the EIU appointed the same evaluator
for performing the new CPE,”in contravention of the BGC’s Determination on
Request 14-44. However, this argument is inaccurate. The EIU appointed two
new evaluators to conduct the Second CPE, and added an additional core team
member as well, just as the BGC recommended in its Determination on Request
14-44. While the Requester provided emails that it believes suggest the same
evaluator conducted both the first and second CPE, the fact is that the author of
the emails submitted by the Requester conducted neither CPE. Rather, that
person is responsible for communicating with the authors of support and
opposition letters regarding verification in the ordinary course of his work for the
EIU. Moreover, the identities of CPE evaluators are confidential. ICANN has
confirmed that the EIU appointed two new evaluators to conduct the Second
CPE and replaced one core team member for the administration of the Second
CPE.” (emphasis added)

8.3. The “CPE Panel Process Document”

On August 6, 2014, ICANN published the Economist Intelligence Unit’s Process
documentation for Community Priority Evaluation in view of providing



“transparency of the panel’s evaluation process”." ?

According to this CPE Panel Process Document:

“The Community Priority Evaluation panel comprises a core team, in
addition to several independent evaluators. The core team comprises a
Project Manager, who oversees the Community Priority Evaluation project,
a Project Coordinator, who is in charge of the day-to-day management of
the project and provides guidance to the independent evaluators, and
other senior staff members, including The Economist Intelligence Unit’s
Executive Editor and Global Director of Public Policy. Together, this team
assesses the evaluation results. Each application is assessed by seven
individuals: two independent evaluators, and the core team, which
comprises five people.”® (emphasis added)

The CPE Panel Process Document describes the CPE Evaluation Process as
follows:

“The EIU evaluates applications for gTLDs once they become eligible for
review under CPE. The evaluation process as described in section 4.2.3
of the Applicant Guidebook and discussed in the CPE Guidelines
document is described below:

[..]

As part of this process, one of the two evaluators assigned to assess the
same string is asked to verify the letters of support and opposition.
(Please see “Verification of letter(s) of support and opposition” section for
further details.)”* (emphasis added)

Furthermore, on page 5 of the CPE Panel Process Document, the EIU has
described the process for “Verification of letter(s) of support and opposition”,
which reads as follows:

“As part of this CPE evaluation process, one of the two evaluators
assigned to assess the same string verifies the letters of support and
opposition. This process is outlined below:”

[..]

“For every letter of support/opposition received, the designated evaluator
assesses both the relevance of the organization and the validity of the
documentation. Only one of the two evaluators is responsible for the letter

' See https://newgtlds.icann.org/en/applicants/cpe, § CPE Resources.

2 See https://newgtlds.icann.org/en/applicants/cpe/panel-process-07aug14-en.pdf for the actual
CPE Panel Process Document.

3 CPE Panel Process Document, Page 2.

* CPE Panel Process Document, Page 2, §CPE Evaluation Process, third bullet.




verification process.”
And:

“To provide every opportunity for a response, the evaluator regularly
contacts the organization for a response by email and phone for a period
of at least a month.”

8.4. The EIU made a process error in allowing a third person, not even a
core team member, and certainly not an “independent evaluator” to
perform the verification of the letters of support and opposition

Bearing in mind the confirmation by the BGC that the “CPE Panel Process
Document strictly adheres to the Guidebook’s criteria and requirements”, and
that “the CPE Materials are entirely consistent with the Guidebook”, the BGC
confirmed — apparently on the basis of information ICANN does not want to see
independently verified — that:

“The EIU appointed two new evaluators to conduct the Second CPE, and
added an additional core team member as well, just as the BGC
recommended in its Determination on Request 14-44. While the
Requester provided emails that it believes suggest the same evaluator
conducted both the first and second CPE, the fact is that the author of the
emails submitted by the Requester conducted neither CPE. Rather, that
person is responsible for communicating with the authors of support and
opposition letters regarding verification in the ordinary course of his work
for the EIU.

Now, considering the fact that the CPE Process Document — which is considered
by the BGC to be “consistent with” and “strictly adheres to the Guidebook’s
criteria and requirements”, it is clear that the verification of the letters should
have been performed by an independent evaluator (as emphasized in §8.2
above), and not by someone “responsible for communicating with the authors of
support and opposition letters regarding verification in the ordinary course of his
work for the EIU”.

It is therefore clear that, according to the CPE Panel Process Document, the
point of contact for organizations had to be an evaluator. Also, the verification of
the letters had to be performed by an evaluator.

Based on the statement contained in the last BGC Determination, it is clear that
the BGC confirmed that the contact person for organizations was not an
evaluator, and the letters of have not been verified by an evaluator.

In any case, it is obvious that — when reviewing the Second BGC Determination
in light of the Applicant Guidebook and the CPE Panel Process Document —



previously defined processes and policies have not been followed, regardless of
whether one sees the Applicant Guidebook and the CPE Panel Process
Document as defining the same process, or that the one complements the other.

8.5. The BGC rejected Requester’s arguments that the CPE Materials
imposed additional requirements than the ones contained in the New gTLD
Applicant Guidebook

In the context of its First and Second Reconsideration Requests, Requester
claimed that the EIU was not entitled to develop the CPE Materials in so far and
to the extent they imposed more stringent requirements than the ones set forth
by the Applicant Guidebook. Furthermore, Requester contended that the EIU’s
use of these CPE Materials violated the policy recommendations, principles and
guidelines issued by the GNSO relating to the introduction of new gTLDs.”

Nonetheless, the BGC confirmed in the Second BGC Determination that:

- “none of the CPE Materials comprise an addition or change to the terms of
the Guidebook; ®’

- “The CPE Panel Process Document strictly adheres to the Guidebook’s
criteria and requirements™®

- “the CPE Materials are entirely consistent with the Guidebook”.’

One of the key arguments put forward by the BGC was that Requester should
have challenged the development and implementation of the CPE Materials
earlier, in particular “within 15 days of the date on which the party submitting the
request became aware of, or reasonably should have become aware of, the
challenged staff action”.

The BGC concluded that:

“[...] nothing about the development of the CPE Materials violates the
GNSO policy recommendations or guidelines relating to the introduction of
new gTLDs as the Requester has suggested.”; and

- “no reconsideration is warranted based on the development or use of the
CPE Materials, because any such arguments are both time-barred and
without merit.” °

Requester notes that the Applicant Guidebook does not include the concept of a

® Second BGC Determination, page 11.

® The Second BGC Determination defines the term “CPE Materials” as “(1) the EIU’s CPE Panel
Process Document; (2) the CPE Guidelines; (3) ICANN’s CPE Frequently Asked Questions page,
dated 10 September 2014 (FAQ Page); and (4) an ICANN document summarizing a typical CPE
timeline (CPE Timeline).

’ Second BGC Determination, page 12.

® Ibid.

® Second BGC Determination, footnote 34.

' Second BGC Determination, page 14.



“core team” that is appointed in the context of CPE. In fact, the Applicant
Guidebook only refers to a “Community Priority Panel” that is appointed by
ICANN in order to perform CPE."

Therefore, the CPE Panel Process Document introduces a concept that has not
been included in the Applicant Guidebook, which only refers to “evaluators”.

Indeed, according to the CPE Panel Process Document, each application is
evaluated by seven individuals, being two independent evaluators and five core
team members.

The fact that the BGC confirmed that, in addition to the seven individuals, an
eight person has contributed to developing the CPE Determinations, being a
‘person [...] responsible for communicating with the authors of support and
opposition letters regarding verification in the ordinary course of his work for the
EIU”, can only lead to the following conclusions:

- the CPE Panel Process Document provides for a process and composition
of a team that is different from what the Applicant Guidebook states (being
only a “Community Priority Panel” that performs CPE);

OR

- the team that has been composed by the EIU in order to perform CPE for
Requester’s Application does not have the composition that has been
defined in the Applicant Guidebook nor in the CPE Panel Process
Document.

8.6. Conclusion

For the reasons set out above, Requester is of the opinion that ICANN and the
EIU have not respected the processes and policies:

- contained in the Applicant Guidebook;

- contained in the CPE Materials;

- relating to openness, fairness, transparency and accountability as set out
above, and even have carried out the CPE for Requester’s Application in a
discriminatory manner.

Indeed, when developing the Second BGC Determination, the BGC should, on
the basis of the arguments and facts set out above, have confirmed:

- that the CPE process, as set out in the Applicant Guidebook and the CPE
Panel Process Document, has not been followed because the verification
of the letters has not been performed by an independent evaluator, as

" See Applicant Guidebook, 4-8.



prescribed by this CPE Panel Process Document, but by someone else (a
“core team member” or someone “responsible for communicating with the
authors of support and opposition letters regarding verification in the
ordinary course of his work for the EIU”; or

- that the CPE Panel Process Document does define and describe a
process that is more stringent than the one set out in the Applicant
Guidebook, which does not require the independent evaluator perform
such verification of letters of support and objection.

In the first case, the process followed by the EIU would be in direct contradiction
with the processes it has designed itself and, moreover, would be contrary to the
First BGC Determination, which required the EIU to appoint a new evaluation
panel for performing CPE.

In the second case, the BGC has erred in confirming that “none of the CPE
Materials comprise an addition or change to the terms of the Guidebook”.

Setting aside any possible arguments regarding possibly unfounded time-barred
allegations, it is obvious that the outcome of a process is often, if not always,
determined by the fact whether the correct process has been followed. In any
event, the above facts clearly show that the EIU and — by extension ICANN —
have not.

8.7. Request for a Hearing

Bearing in mind the elements set out above, Requester respectfully submits the
request to organize a hearing with the BGC in order to further explain its
arguments and exchange additional information in this respect.

8.8. Reservation of Rights

Notwithstanding the fact that Requester only relates to the fact that the EIU and
ICANN have not followed due process in developing the Second CPE
Determination, Requester is submitting this Reconsideration Request with full
reserve of its rights, claims and defenses in this matter, whether or not stated
herein.

9. What are you asking ICANN to do now?

Considering the information and arguments included in this Reconsideration
Request, Requesters request ICANN to:

(i)  acknowledge receipt of this Reconsideration Request;



(i)  determine that the Second BGC Determination is to be set aside;

(i) invite Requester to participate to a hearing in order to clarify its
arguments set out herein and in the previous two Reconsideration
Requests submitted by Requester;

(iv) determine that, given the circumstances, any and all of its requests set
out in §9 of Requester’'s Second Reconsideration Request be awarded,
which are incorporated herein by reference.

10. Please state specifically the grounds under which you have the
standing and the right to assert this Request for Reconsideration, and the
grounds or justifications that support your request.

Requester has standing in accordance with:

(1) ICANN’s By-Laws, considering the fact that Requester has been adversely
affected by the Second BGC Determination; and

(2) ICANN’s Top-Level Domain Application Terms and Conditions.

11.  Are you bringing this Reconsideration Request on behalf of multiple
persons or entities? (Check one)

Yes

x No

11a. If yes, Is the causal connection between the circumstances of
the Reconsideration Request and the harm the same for all of the
complaining parties? Explain.

N/A

Do you have any documents you want to provide to ICANN?

If you do, please attach those documents to the email forwarding this request.
Note that all documents provided, including this Request, will be publicly posted
at http://www.icann.org/en/committees/board-governance/requests-for-
reconsideration-en.htm.

Terms and Conditions for Submission of Reconsideration Requests



The Board Governance Committee has the ability to consolidate the
consideration of Reconsideration Requests if the issues stated within are
sufficiently similar.

The Board Governance Committee may dismiss Reconsideration Requests that
are querulous or vexatious.

Hearings are not required in the Reconsideration Process, however Requestors
may request a hearing. The BGC retains the absolute discretion to determine
whether a hearing is appropriate, and to call people before it for a hearing.

The BGC may take a decision on reconsideration of requests relating to staff
action/inaction without reference to the full ICANN Board. Whether
recommendations will issue to the ICANN Board is within the discretion of the
BGC.

The ICANN Board of Director’s decision on the BGC's reconsideration
recommendation is final and not subject to a reconsideration request.

Respectfully Submitted,

February 17, 2016

Bart Lieben Date

Attorney-at-Law
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Exhibit 8



Reconsideration Request

1. Requester Information

Name: dotgay LLC
Address: Contact Information Redacted

Email: Contact Information Redacted

Counsel: Bart Lieben — Contact Information Redacted

2. Request for Reconsideration of (check one only):
____Board action/inaction

x Staff action/inaction

3. Description of specific action you are seeking to have reconsidered.

On October 8, 2015, ICANN published its second Community Priority Evaluation
Panel's New gTLD Program Community Priority Evaluation Report for the .GAY
gTLD application submitted by the Requester. Reference is made to
https://www.icann.org/sites/default/files/tids/gay/gay-cpe-1-1713-23699-en.pdf
(hereinafter: the “CPE Report” - See Annex 1).

According to this CPE Report, the Community Priority Evaluation concluded that:

“After careful consideration and extensive review of the information provided in your
application, including documents of support, the Community Priority Evaluation
panel has determined that the application did not meet the requirements specified in
the Applicant Guidebook. Your application did not prevail in Community Priority
Evaluation.”

Although the Disclaimer contained in the Determination states that ...] these
Community Priority Evaluation results do not necessarily determine the final result
of the application”, ICANN has changed the “Contention Resolution Status” of the
Application again into “Active”, and the “Contention Resolution Result” into “Into
Contention”, apparently following the publication of the Second CPE Report. This
action by ICANN is hereinafter referred to as the “Determination”, which Requester
is seeking to have reconsidered.”

Following receipt of the Determination, Requester has also submitted a detailed
Request for Information to ICANN under the latter’'s Documentary Information

' See Requester’s Application Status Page at https://gtldresult.icann.org/application-
result/applicationstatus/applicationdetails/444.




Disclosure Policy (DIDP) (See Annex 2-A).

4, Date of action/inaction:

October 8, 2015, in relation to the publication of the Second CPE Report and the
Determination; November 22, 2015 in relation to the response to Requester’s
Request for Information to ICANN under the latter’'s Documentary Information
Disclosure Policy (DIDP).

5. On what date did you became aware of the action or that action
would not be taken?

October 9, 2015.

6. Describe how you believe you are materially affected by the action or
inaction:

Requester is the applicant for the community-based gTLD .GAY, (Application ID:
1-1713-23699, Prioritization Number: 179; see
https://gtldresult.icann.org/application-
result/applicationstatus/applicationdetails/444) (hereinafter referred to as the
“Application”).

Requester has elected to participate in the Community Priority Evaluation
(“CPE”) in accordance with the provisions set out in the Applicant Guidebook.

On October 8, 2015 ICANN published the Second CPE Report that has been
drawn up by the EIU, which states that the Requester’s application for the .GAY
gTLD “did not prevail in Community Priority Evaluation”.

Having experienced:

(a) the process carried out by ICANN in approving the Application
following Initial Evaluation;

(b) the publication of the First CPE Report and the corresponding
Determination on October 6, 2014, in which ICANN determined that
Requester’s Application did not prevail in Community Priority
Evaluation;

(c) not responding to Requester’'s Request for Information nor its
allegations regarding spurious activity in relation to such CPE, which
has been provided to ICANN shortly after;

(d) the Board Governance Committee’s Determination in connection with
Requester's Request for Reconsideration #14-44 of January 20, 2015,
in which the First CPE Report has been set aside, and a new



evaluation by new evaluators has been decided;?

(e) the publication of the Second CPE Report and the corresponding
Determination on October 8, 2015, in which ICANN determined that
Requester’s Application did — again — not prevail in Community Priority
Evaluation;

it has become clear to Requester that:

(i)

(iif)

(vii)

the EIU has interpreted criteria and implemented evaluation processes
contrary to ICANN policy, and more in particular the Applicant Guidebook.
Moreover, by publishing and implementing additional processes and
criteria, the EIU has clearly exceeded the scope of its mission for ICANN
that relates to the performance of CPE;

in so far and to the extent ICANN would have allowed the EIU to publish
its own processes and criteria within the remit of its mission as described
in the AGB, ICANN and the EIU should have provided Requester with the
opportunity to amend its application accordingly. Requester points out to
the fact that, in similar situations, ICANN has provided applicants with the
opportunity to amend or supplement their applications (e.g., in the
framework of Public Interest Commitments, Specification 13, etc.). By not
allowing Requester to do so, ICANN and the EIU have treated Requester
and Requester’s application unfairly and have discriminated against
Requester;

the EIU has acted contrary to the processes described in the Applicant
Guidebook when collecting and interpreting information in view of
preparing the CPE Report, which has led to the Second CPE Report and
the corresponding Determination;

the EIU has not taken into account prior Expert Determinations regarding
the .GAY gTLD and Requester’s supporters;

the EIU has not taken into account relevant information provided to ICANN
by Requester prior to and after the commencement of CPE;

the CPE Panel has been inconsistent in applying the criteria and
guidelines in drafting the Second CPE Report, considering the information
contained in other community-based applications and, more in particular,
when comparing this information to the information and criteria relied upon
by the EIU;

the EIU has wilfully and knowingly disregarded the decision of the BGC to
appoint two new evaluators in order to perform CPE, which demonstrates
(a) that the EIU has a clear bias towards Requester’s Application and (b)
the EIU has treated Requester and Requester’s Application unfairly when
performing CPE.

2 https://www.icann.org/en/system/files/files/determination-dotgay-20jan15-en.pdf.



Bearing in mind the above elements, Requester is convinced that the approach
taken by ICANN in allowing the latter to define processes and criteria different
from those reflected in the Applicant Guidebook, applying scores and scoring
criteria that are flawed, in particular by not having conducted a “careful and
extensive review” as they have stated in the CPE Report, and this based on the
information, arguments and evidence provided herein.

Therefore, the Requester is now facing contention resolution with three other
applicants for the same string “through the other methods as described in Module
4 of the Applicant Guidebook”, requiring Requester to — ultimately — resolve such
contention directly with the other applicants for the .GAY gTLD. Such contention
resolution may include the participation in an auction organized by ICANN for
which additional and substantial funding must be sought, which could have been
avoided if the Determination had been developed in accordance with ICANN’s
standards, in particular those set out in the Applicant Guidebook.

7. Describe how others may be adversely affected by the action or
inaction, if you believe that this is a concern.

Considering the fact that the .GAY gTLD, as contemplated by Requester, intends
to be operated to the benefit of and as a safe haven on the internet for a wide
variety of members of the gay community, our current and future members and
endorsers will be adversely affected if the .GAY gTLD would be awarded to a
registry operator that turns it into an unrestricted extension and not necessarily
having the best interests in mind for the community as a whole and the
community members it wishes to serve.

Given the fact that gays are still considered a vulnerable group by the United
Nations, the EU, the USA and in many other countries, the intention of reserving
a specific zone on the Internet dedicated to the gay community will promote the
self-awareness of this community and its members.

The fact that the gay community is affected by the CPE Report and the
Determination is substantiated by the various letters of support for this
Reconsideration Request that have been submitted to ICANN by the Federation
of Gay Games, the International Lesbian, Gay, Bisexual, Trans and Intersex
Association, and the National Gay & Lesbian Chamber of Commerce, and others
(See Annexes 3-A to 3-P).

Furthermore, by not providing certain information to which ICANN is entitled to
have access under its contractual terms with the EIU, ICANN is deliberately and
knowingly putting Requester at a disadvantage in the context of ICANN’s own
accountability mechanisms.



8. Detail of Board or Staff Action — Required Information
8.1. Introduction

According to the Requester, the EIU and ICANN has not acted in compliance
with a wide variety of processes, procedures, and rules, in particular ICANN’s
own By-Laws as well as the Applicant Guidebook at various stages of the CPE
process and thereafter. This has materially affected the Second CPE Report, the
resulting Determination and Requester’s Application for the .GAY gTLD, as well
as Requester’s position for operating such new gTLD in favor of the gay
community.

Requester refers to the claims made in its response to the requirements set out
in §6 hereof.

8.2. Summary

As will be outlined in further detail below and in the Annexes hereto, Requester
has identified the following issues:

(1) ICANN having allowed the EIU to develop processes and criteria outside
of ICANN'’s policy development process and the Applicant Guidebook
without providing the Requester with an opportunity to amend its
Application, and hence discriminate community-based applicants in
general, and Requester in particular;

(2) Various process errors in identifying, assessing, verifying and evaluating
Requester’s Application as well as information provided by third parties
against the criteria set out in the Applicant Guidebook;

(3) Various inconsistencies in the CPE evaluation processes when comparing
the CPE Report with other reports developed by the EIU in the context of
the CPE process;

(4) Clear violations of ICANN’s By-Laws, in particular in relation to ICANN’s
transparency and accountability mechanisms, by not providing clear
answers to Requester’'s Request for Information under ICANN’s
Documentary Information Disclosure Policy; and

(5) The fact that the EIU appointed the same evaluator during the second
CPE as the one who has performed the first CPE, notwithstanding the
clear and unambiguous instruction to the EIU to appoint new evaluators
for performing the CPE after having set aside the First CPE Report.



8.3. The EIU has, in the context of the CPE Guidelines, interpreted criteria
and implemented evaluation processes contrary to ICANN policy, and more
in particular the Applicant Guidebook

Following ICANN’s announcement that the EIU would be the sole evaluator for
community-based applications having selected CPE, the EIU promulgated its
own criteria for conducting such reviews, which included requirements in addition
to those in the AGB.

According to the first Recommendation of the GNSO, which formed the basis of
the New gTLD Program:

“ICANN must implement a process that allows the introduction of new top-
level domains.

The evaluation and selection procedure for new gTLD registries should
respect the principles of fairness, transparency and non-discrimination.

All applicants for a new gTLD registry should therefore be evaluated
against transparent and predictable criteria, fully available to the
applicants prior to the initiation of the process. Normally, therefore, no
subsequent additional selection criteria should be used in the selection
process.”

The EIU has published four documents in the timeframe September 2013 —
September 2014, being more than one and a half years, respectively two and a
half years after the publication of the final version of the Applicant Guidebook,
and more than a year / two years following the closing of the application window
for new gTLDs, which are available on ICANN’s website:*

* CPE Panel Process Document, published on August 6, 2014 (Annex 4-
A);

* CPE Guidelines, published on September 27, 2013 (Annex 4-B);

* Updated Frequently Asked Questions (FAQs), published on September
10, 2014 (Annex 4-C); and

* CPE Processing Timeline, published on September 10, 2014 (Annex 4-D)
(jointly referred to as the “CPE Documents”).

Notwithstanding the fact that the BGC has confirmed that the latter documents
are to be considered policy documents, Requester has not been invited to amend
their applications bearing in mind these new or additional requirements when

® This was in fact the first GNSO Recommendation, contained in its Principles, Recommendations
& Implementation Guidelines, attached hereto as Annex B-1.
4 See Annex B-2.



they submitted them in the beginning of 2012 ...°

In order to deal with similar situations — for instance in order to respond to
concerns expressed by the Governmental Advisory Committee (“GAC”) or brand
owners — ICANN has also created additional criteria or interpretations thereof,
but these processes have been implemented by allowing affected applicants to
clarify their position on an individual basis, or even make changes to their
applications.

Requester points out in this respect to the policy development process that led to
Specification 13 to the Registry Agreement.6 In the context of this process,
applicants of so-called brand-TLDs have had the opportunity to indicate in a
separate document whether they complied with such new rules, processes and
criteria, and have even been given the possibility to draft specific terms and
conditions for the registration of domain names in their gTLDs.

Also, applicants for TLDs that have been earmarked by the GAC in 2013 as
“Category 2 — Exclusive Access” gTLDs have been given the express opportunity
to clarify their positions in relation to such qualification and have been given the
opportunity to amend their applications accordingly. Specific response forms
have been developed by ICANN to this end, which have been published on the
ICANN website.

For community-based gTLDs, however, requests for dialogue expressed by the
cTAG went ignored, no such outreach has taken place, no specific clarifying
questions have been issued, and no opportunities were presented to clarify — on
an individual basis — their position in relation to the CPE Documents that have
been used by the EIU in order to prepare their CPE reports.

In Requester’s view, ICANN has therefore clearly discriminated community-
based gTLDs by changing or “interpreting” the processes and criteria set out in
the Applicant Guidebook more than a year and a half after the closing of the
application window, without providing applicants with the opportunity to amend
their applications accordingly.

Therefore, Requester is of the opinion that:

- ICANN has not acted in compliance with the requirement set out by the
GNSO and the ICANN community at large that applicants had to be
evaluated against transparent and predictable criteria, since the processes
and criteria contained in the CPE Documents are to be considered
“additional selection criteria used in the selection process” that have not
been made “fully available to the applicants prior to the initiation of the
process”.

5 Requester points out to the fact that the final version of the Applicant Guidebook dates from
June 2012, i.e. after the closing of the application window.

® Reference is made to http://newgtlds.icann.org/en/applicants/agb/base-agreement-
contracting/specification-13-applications.



- ICANN has obviously discriminated community-based applicants by not
providing each applicant, and Requester in particular, on an individual
basis with the opportunity to clarify its position in relation thereto.

The EIU has expressly confirmed that they “reviewed all application materials,
including correspondence for the .gay application evaluation. This meets the
AGB standards. The EIU took an extra step, as outlined in our evaluation
guideline, to attempt to verify relevant letters of support and opposition under
certain circumstances. For the .gay evaluation, a single piece of correspondence
(i.e. one PDF document) that contained a number of letters of support was
reviewed é)ut not verified via email. Again, the verification is not required by the
AGB. ...".

This underlines the point made by Requester that the EIU has not applied the
AGB criteria and procedures, but rather its own processes.

For this reason alone, the Second CPE Report should be set aside by the BGC.

8.4. The EIU has acted contrary to the processes described in the
Applicant Guidebook when collecting and interpreting information in view
of preparing the CPE Report, which has led to the Determination

According to the Applicant Guidebook: “As part of the evaluation process,
evaluators may request clarification or additional information during the Initial
Evaluation period. For each application, clarifying questions will be consolidated
and sent to the applicant from each of the panels. The applicant will thus have an
opportunity to clarify or supplement the application in those areas where a
request is made by the evaluators."

In the context of the Second CPE, the EIU has submitted Clarifying Questions to
Requester, specifically in relation to Criterion #1 — Community Establishment.

As was the case in the First CPE, Requester received a full score of 4 out of 4
points on this Criterion.

However, Requester did not receive a Clarifying Question in relation to the
Criteria where Requester did not receive a passing score, such as the "Nexus”
criterion.

Indeed, according to the EIU’s own CPE Panel Process Document, they clearly
had this option:

“If the core team so decides, the EIU may provide a clarifying question
(CQ) to be issued via ICANN to the applicant to clarify statements in the
application materials and/or to inform the applicant that letter(s) of support

7 https://omblog.icann.org.




could not be verified.”®

According to the Frequently Asked Questions page relating to ICANN’s Clarifying
Questions process,’ it is clear that such questions may be sent from the following
panels:

- Background screening
- Geographic name

- String similarity

- DNS stability

- Registry services

- Technical/Operational
- Financial

- Community priority evaluation (if applicable)

ICANN has consistently been sending clarifying questions throughout the Initial
Evaluation phase if — according to the evaluation panels — the applicant’s
answers to the evaluation questions did not qualify for a passing score. For
instance, Requester received a clarifying question in relation to its response to
Question 44.

When ICANN forwarded such clarifying question to Requester on March 4 of
2013, ICANN indicated that “The evaluators will complete the evaluation based
on the most current application information, which will include any new
information you submit. If the new information introduces inconsistencies in the
application, creates new issues, or is still insufficient for the evaluators to award a
passing score, the application will be scored and results posted without further
notice.” (emphasis added)

Requester did not receive any further questions relating to its answers to
community-related Questions 20 et seq. Hence, Requester rightfully assumed
that ICANN had no further questions with respect to the answers provided by
Requester to such community-related questions.™

Since ICANN and the EIU have nowhere and never indicated that Requester’s
answers to Questions 20 et seq. posed issues to the evaluators, ICANN and the
EIU have misguided and misled Requester by creating the impression that the
answers to Questions 20 et seq. were sufficient for the evaluators to award a
passing score.

8 CPE Panel Process Document, page 3.

° See Annex B-7.

'% Reference is made to ICANN Case #00022186, where ICANN has asked for additional
information in relation to Requester’s response to Question 44.



Furthermore, bearing in mind the fact that the EIU clearly misinterpreted certain
parts of Requester’s application in the context of developing the First CPE
Report, one would expect that it would provide Requester with each and every
opportunity to fully clarify certain issues that were unclear for the EIU. Indeed, in
the Second CPE Report, the EIU stated that:

“(5) Although the score on Delineation is unchanged since the first
evaluation, the Panel’s analysis has changed due to the applicant’s
response to a Clarifying Question regarding the role of Authentication
Partners (APs). Previously, the Panel had understood the APs to be a
mechanism of members’ awareness and recognition, but, as above, that is
no longer the case and the role of APs is correctly understood to be
relevant for the purposes of Section 3.”

Notwithstanding the fact that the EIU admitted having misinterpreted Requester’s
application during the first CPE, and although certain elements remained unclear
to the EIU during the second CPE, the EIU deliberately chose not to ask
Clarifying Questions to Requester in order to make sure that it completely
understood what Requester’'s application was about.

Instead, the EIU deliberately chose to finalize and publish the Second CPE
Report without providing Requester with the opportunity to give a full view on its
intentions with the .GAY gTLD and hence avoid any misunderstanding the EIU
might have had.

In doing so, the EIU knew that Requester’s application would not pass CPE,
which can only be interpreted as unfairly treating Requester and Requester’s
application.

8.5. ICANN has not taken into account relevant information provided by
Requester prior to the commencement of CPE

According to the CPE Panel Process Document, the EIU’s “core team” may carry
out additional research “to answer questions that arise during the review,
especially as they pertain to the qualitative aspects of the Applicant Guidebook
scoring procedures”."

Referring to the CPE Report, it is clear that such additional research has been
carried out by the EIU. For instance, the EIU has referred to an organization
within the communities explicitly addressed by the application, which has
opposed to Requester’'s Application, however without disclosing who this
organization was, making it impossible for Requester to verify whether the EIU’s
evaluation was accurate.

Requester is therefore of the opinion that:

" CPE Panel Process Document, page 3.
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- the EIU has not followed its own process, which enabled the EIU to issue
clarifying questions to Requester when performing additional research;

- the EIU has not acted in a transparent way by not reaching out to
Requester when analyzing additional information outside the context of
Requester’s Application;

- the EIU deliberately acted in an intransparent way in developing the CPE
Report, which does not allow Requester to verify whether the CPE Report
in general and the information relied upon by the EIU in particular meet
the standards set out in the Applicant Guidebook; and

- ICANN has deliberately not provided access to the information relied upon
by the EIU following Requester’'s Request for Information, which made it
impossible for Requester to verify whether the Determination was
founded.

8.6. The EIU has not taken into account relevant information provided to
ICANN by Requester during the CPE process

Bearing in mind the fact that various incorrect allegations have been made with
respect to Requester’s Application (on public fora, in the context of objections
that have been initiated against Requester’s Application, etc.), Requester has
reached out to ICANN on various occasions, providing proof of the fact that such
allegations were false. Such information included clear and irrefutable evidence
of the fact that Q Center, a community center from Portland, Oregon (USA) — the
city where one of the other applicants for the .GAY gTLD is based — provided
ICANN with false information with respect to Requester’s intentions. Reference is
made to the correspondence with and evidence provided to ICANN contained in
Annexes 5-A to 5-J hereto.

However, ICANN allowed misleading and untruthful documents to be presented
by at least one other applicant for the .GAY gTLD to be used as evidence,
without allowing Requester to provide for any context or challenge.12

On April 1!, 2015 Requester provided a letter from Q Center whereby Ms
Antoinette Edwards, in her capacity of Q Center’s Board of Directors, has
provided notice of their “request to void the opposition letter bearing the Q Center
name”."

The Request for Reconsideration process is a mechanism provided by Article 1V,
Section 2 of the ICANN Bylaws, “by which any person or entity materially
affected by an action (or inaction) of ICANN may request review or

"2 More in general, ICANN staff refused to hear comments from cTAG and multiple community
applicants concerning vulnerability to spurious activity faced by community applicants when
ospposed by standard applicants.

! https://www.icann.org/en/system/files/correspondence/baxter-to-icann-14apr15-en.pdf.
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reconsideration of that action by the Board. According to the criteria developed
for this process, “any person or entity may submit a request for reconsideration
or review of an ICANN action or inaction (“Reconsideration Request’) to the
extent that the person or entity has been adversely affected by:

- one or more staff actions or inactions that contradict established ICANN
policy(ies); or

- one or more actions or inactions of the ICANN Board that have been taken
or refused to be taken without consideration of material information,
except where the party submitting the request could have submitted, but
did not submit, the information for the Board’s consideration at the time of
action or refusal to act; or

- one or more actions or inactions of the ICANN Board that are taken as a

result of the Board'’s reliance on false or inaccurate material information.”
14

For these reasons alone, Requester is of the opinion that the EIU has relied on
incorrect, at least biased, material information, considering the fact that the EIU
has considered this letter of opposition to be sufficient to deduct one point in
scoring Requester’s Application in relation to the Opposition criterion.

Furthermore, Requester points out to the fact that Q Center is a member of
CenterLink, as is shown on the latter’s website:
http://www.Igbtcenters.org/Centers/Oregon/482/Q-Center.aspx.

CenterLink, as a membership and support orqanization, has provided various
letters of support for Requester’s Application.™

As CenterLink stated in its endorsement letter that has been submitted to ICANN
in connection with Requester’s Application, “fits] goal is to develop and harness
the power of over 200 LGBT community centers in small towns and big cities
throughout the United States and abroad”.

Requester therefore does not understand how the EIU could have determined
that one letter — which has been declared void by the organization itself — from
one LGBT community center can be considered “relevant” if the overarching
membership organization of which Q Center forms part has repeatedly and
consistently expressed support for Requester’s Application. Furthermore,
Requester does not understand how the EIU could consider a ratio of 1 to more
than 200 would be “non negligible”.

When reviewing other CPE reports prepared by the EIU, it is clear that the
approach taken by the latter is inconsistent, bearing in mind the fact that — by
way of example — the letter of opposition provided by the International Radio
Emergency Support Coalition against the .RADIO community-based gTLD

14 https://www.icann.org/resources/pages/mechanisms-2014-03-20-en.

'® See https://www.icann.org/en/system/files/correspondence/baxter-to-icann-3-05may14-en.pdf;
https://gtldresult.icann.org/applicationstatus/applicationdetails:downloadattachment/1388307?t:ac=
444;
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application has been disregarded by the EIU, notwithstanding the fact that this
organization is internationally recognized and even has a Special Consultative
Status with the Economic and Social Council of the United Nations (ECOSOC) ...

Furthermore, the AGB sets a clear threshold for opposition letters to be
considered in the context of CPE. According to the AGB: “fto] be taken into
account as relevant opposition, such objections or comments must be of a
reasoned nature. Sources of opposition that are clearly spurious,
unsubstantiated, made for a purpose incompatible with competition objectives, or
filed for the purpose of obstruction will not be considered relevant.” '®

Now, the Second CPE Report does not provide a clear indication that this letter
of objection is of a reasoned nature, nor does it state that the conditions for non-
relevancy have not been met. Indeed, the opposition letter has never been
disclosed by ICANN or the EIU (or, at least, ICANN or the EIU have never made
it clear which letter was considered in this context), so Requester is unable to
verify whether this letter met the standards set out above. Therefore, by not
providing such a letter to Requester, the latter has been deliberately kept in the
dark and put at a disadvantage in any possible defense in the context of ICANN’s
accountability and transparency processes.

The EIU (and ICANN) have therefore in Requester’s view not complied with their
standards of due diligence and transparency, which makes Requester believe
that there was a clear bias against Requester’s Application. Hence, Requester’s
Application has been treated unfairly by the EIU.

On the basis of these arguments alone, Requester believes that it is entitled to
request reconsideration of the Second CPE Report.

8.7. The EIU has not taken into account relevant expert opinions
provided to and decisions taken by ICANN in relation to Requester’s
Application

It is obvious that the EIU has not taken into account the various decisions taken
in the context of Community Objections."

Requester hereby particularly refers to §22 of the Decision rendered by Prof. Dr.
Bernhard Schlink, who was the Expert appointed by the International Chamber
for Expertise of the International Chamber of Commerce in re: The International
Lesbian Gay Bisexual Trans and Intersex Association vs. Affilias Limited (sic),

16 AGB, page 4-19.

' See ICDR Case No. EXP/390/ICANN/7, The International Lesbian Gay Bisexual Trans and
Intersex Association vs. Affilias Limited, Annex 6-A; ICDR Case No. EXP/394/ICANN/11, The
International Lesbian Gay Bisexual Trans and Intersex Association vs. United TLD Holdco Ltd,
Annex 6-B; ICDR Case No. EXP/392/ICANN/9, The International Lesbian Gay Bisexual Trans
and Intersex Association vs. Top Level Design, LLC, Annex 6-C; and ICDR Case No.
EXP/393/ICANN/10, The International Lesbian Gay Bisexual Trans and Intersex Association vs.
Top Level Domain Holdings Limited, Annex 6-D.
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and many other objections concerning applications relating to the “.gay” and
“.Igbt” gTLDs. Indeed, Dr. Schlink recognized in multiple Expert Determinations,
after having carefully examined the more stringent criteria and conditions
required to initiate Community Objection proceedings that:

“[tlhe legitimate interests of the gay community can only legitimize a claim
to a gTLD that is exclusively linked to the gay community. A community
that represents the legitimate interests of its members can claim a safe
and secure position in the society and on the market, and this holds
particularly for a community that represents the legitimate interests of a
minority. Its claim to a safe and secure position on the society and on the
market includes a safe and secure position in the internet. Therefore,
while the gay community cannot exclude competition, it could file and has
filed its own application for a gTLD that is designed to serve the gay
community and to operate accordingly: dotgay’s community application for
the string .gay.”"®

And although Requester respects the fact that CPE and Community Objections
are distinct processes, it does not understand the reasons why the EIU has
simply and entirely disregarded any of these elements in developing the CPE
Report, nor has it provided for any reasons why it did not agree with these
unambiguous and unilateral decisions to the contrary. Indeed, not a single
reference has been made to these Expert Determinations throughout the CPE
Report.

Requester is therefore of the opinion that the EIU obviously did not rely on
essential information publicly available to ICANN and the EIU that was directly
relevant for Requester’s Application. Hence, the EIU (and ICANN) did not act in
an open and transparent manner in rendering the CPE Report and the
Determination, the outcome whereof is diametrically opposed to previous Expert
Determinations endorsed by ICANN.

8.8. The CPE Panel has been inconsistent in applying the criteria and
guidelines in drafting the CPE Report, considering the information
contained in other community-based applications and, more in particular,
when comparing this information to the information and criteria relied upon
by the EIU

According to the EIU, “consistency of approach in scoring applications is of
particular importance”."® This has also been a key criterion in selecting
independent evaluators for performing Community Priority Evaluations, and has
been an essential obligation in the context of the agreement that has been

'® See: ICDR Case No. EXP/390/ICANN/7, The International Lesbian Gay Bisexual Trans and
Intersex Association vs. Affilias Limited, Annex 6-A.
19 Community Priority Evaluation Panel Process, page 1.
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entered into by and between ICANN and the EIU.%

In order to verify whether the EIU has been consistent, a comparison needs to be
made between the elements and arguments used by the EIU in this particular
CPE with other CPE results.

8.8.1. The EIU is using different standards than the ones set out in the AGB

According to the criteria for Community Priority Evaluation set out by the
Applicant Guidebook, as well as the Community Priority Evaluation (CPE)
Guidelines, the following question must be scored when evaluating the
application:

“Does the string match the name of the community or is it a well-known
short-form or abbreviation of the community name? The name may be, but
does not need to be, the name of an organization dedicated to the
community.”

“Name” of the community means the established name by which the
community is commonly known by others. It may be, but does not need to
be, the name of an organization dedicated to the community.” “Others”
refers to individuals outside of the community itself, as well as the most
knowledgeable individuals in the wider geographic and language
environment of direct relevance. It also refers to recognition from other
organization(s), such as quasi-official, publicly recognized institutions, or
other peer groups.

“Identify” means that the applied for string closely describes the
community or the community members, without over-reaching
substantially beyond the community. “Match” is of a higher standard than
‘identify” and means ‘corresponds to’ or ‘is equal to’. “Identify” does not
simply mean ‘describe’, but means ‘closely describes the community’.
“Over-reaching substantially” means that the string indicates a wider
geographical or thematic remit than the community has”.

As indicated above, Requester has performed an Internet search, as suggested
by the CPE Guidelines, and has found substantial evidence that proves that in
common language, the words “gay”, “LGBT” and “LGBTQIA” are used as
synonyms.?! Requester refers to various references in quality press, including the
Economist % and the New York Times,?® where the word “gay” is being used as a

“catch-all term”, synonym or pars pro toto term for LGBTQIAs.

2 References to be included.

" See the research report and press articles contained in Annexes 7-A to 7-D.

= http://www.economist.com/news/international/21595034-more-places-are-seeing-gay-
marchesor-clever-substitutes-pride-and-prejudice;
http://www.economist.com/blogs/johnson/2013/01/gender-and-sexual-orientation;

“ http://www.nytimes.com/2013/01/10/fashion/generation-lgbtgia.html?pagewanted=all& r=0.
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Requester has not only obtained the official endorsement and support for its
application for the .GAY gTLD from the Complainant in the case referred to
above, namely the International Lesbian Gay Bisexual Trans and Intersex
Association (ILGA),?* but is also recognized by the ICDR and ICANN as an
established institution associated with a clearly delineated community.?

Considering the above, Requester does not understand why, on the one hand,
ICANN recognizes the fact that Requester and one of its key supporters “could
file and have filed its own application for a gTLD that is designed to service the
gay community and to operate accordingly” as expressly confirmed by the ICDR,
whilst, ICANN and the CPE Panel determining on the other hand that “the string
does not identify or match the name of the community as defined in the
application”.

Furthermore, Requester does not understand that although the ILGA has
obtained the recognition from the ICDR — and hence also from ICANN — to be
“clearly recognized by the community members as representative of the
community” as required by the AGB in order to qualify for a score of 2 out of 2
points on the CPE criterion “Support”, the EIU has countered such argument
without even having reached out to the ILGA nor the Requester in the context of
the CPE process ...

Therefore, it is undisputedly so that the evaluation processes and procedures
designed and followed by the EIU is flawed, at least has generated outcomes
that are inconsistent with previous determinations made by or on behalf of
ICANN.

8.8.2. Community definition not to include non-community members

As regards the definition of the community contained in the various community-
based applications, the EIU has considered whether or not the applicant has
attempted to include certain “non-community members”. Rightfully so, registries
of community-based gTLDs should restrict the registration of domain names to
members of their respective community. Therefore, the EIU should indeed
assess whether or not a particular applicant is basically not imposing any
restrictions or requirements upon registrants of domain names in the proposed
community-based gTLDs.

In the case of Requester’'s Application, the EIU has determined that:

“The applied-for string neither matches the name of the community as
defined by the application nor does it identify the defined community
without over-reaching substantially, as required for a full or partial score
on Nexus.”

# See https://www.icann.org/en/system/files/correspondence/baxter-to-icann-3-05may14-en.pdf;
*® See ICDR Case No. EXP/390/ICANN/7, §13.
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The CPE Panel emphasizes the fact that Requester has included “allies” in its
community definition, and appears to have found therein an argument for
determining that Requester’s community definition has been “overreaching
substantially” beyond the “gay” concept.

According to Requester:

- the EIU has not taken into account Requester’s specific arguments for
including “allies” into its community definition;

- the EIU has in this context not considered the Requester’s requirement for
an “ally” to be verified by Authentication Partners prior to being eligible to
register a domain name in the .GAY gTLD and, in general, has ignored
endorsing organizations with defined roles for allies;

- the EIU has accepted in other CPE Reports similar concepts as eligibility
requirement for a “community-based gTLD”; and

- no clarifying questions have been issued in this respect.

LGBTQIA stands for “Lesbian”, “Gay”, “Bisexual”, “Transgender”, “Queer”,
“Intersex”, and “Allies” and is one of the commonly used terms to emphasize a
diversity of sexuality and gender identity-based cultures.

As Requester has demonstrated throughout its Application, it has obtained the
support from more than 240 organizations and companies from all over the world
for its .gay gTLD application, all of which are supporting at least one of the
stakeholders set out above. Given their membership, posture and outreach, it
goes without saying that these sponsors will play an important moral, and — for
Authentication Partners — even an operational role in the establishment and
management of the .gay gTLD.

Now, since an organization or company in itself can impossibly have a gender
identity or sexual orientation, Requester has been seeking for a way to also
position these companies and organizations in this community definition. For this
reason, Requester has referred to these organizations as “allies” in the context of
the LGBTQIA definition.

Furthermore, as stated in the Application, LGBTQIAs are a vulnerable group in
many countries and societies, and too often still the subject of prosecution for
who they are. In order to put in place safeguards for those gay community
members who do not wish to be directly associated with a domain name
registration, organizations and companies who in essence cannot be “non-
heterosexual” should have the possibility to act as a proxy service, which is
common practice in the domain name industry.

In any case, any such “ally” must be approved by an Authentication Partner in
order to be able to register a domain name in its own name or in the name or on
behalf of a third party who meets the LGBTQI requirements.
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Irrespective of the fact that the EIU has clearly misunderstood the concept of
“allies” in Requester’s Application, it is obvious that they have attempted to find
herein an argument that Requester is over-reaching substantially beyond the
community. Requester points out to the fact that the EIU does not seem to have
issues with similar concepts in other CPE reports, which clearly shows that the
EIU has not been consistently applying the policy requirements for community-
based applications:

- the community definition contained in the .OSAKA gTLD application # 1-
901-9391 states: [mJembers of the community are defined as those who
are within the Osaka geographical area as well as those who self identify
as having a tie to Osaka, or the culture of Osaka. Major participants of the
community include, but are not limited to the following: [...] Entities,
including natural persons who have a legitimate purpose in addressing the
community.” (emphasis added);”

- the community definition contained in the .HOTEL gTLD application #1-
1032-95136 includes: “Other Organizations representing Hotels, Hotel
Owners and other solely Hotel related organizations representing on
members from 1. and/or 27,

Request does not understand why, on the one hand, an “ally” who assumes a
supporting role for a vulnerable individual or group of individuals and, on the
other hand, “other organizations representing hotels” are treated differently in
view of community membership criteria. Nor does it understand why someone
who “self-identifies as having a tie to [the community]” or “entities or natural
persons who have a legitimate purpose in addressing the community” can
possibly be considered as have a closer connection to a community than an
“ally”, especially when in the latter case such connection is verified by an
independent Authentication Partner, and in the former case a self-identified “tie”
to the community suffices ...

It is therefore clear to Requester that the EIU has used double standards in
preparing the various CPE reports, and is discriminating between the various
community-based applicants, since they have been evaluating similar definitions
and criteria in a different way.

8.8.3. The EIU has taken different approaches in other CPE reports, which
clearly indicates that they have not applied the AGB evaluation criteria in a
consistent way

Both the AGB evaluation criteria and process have been designed in order to
create an open and “welcoming” framework for a wide variety of communities,
and especially for those who do not have the financial resources in order to
outbid commercial registry operators who have applied for the same or a

% See the .OSAKA CPE Report, attached hereto as Annex 8, page 2.
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confusingly similar string.

When looking at the CPE results of all community-based applications evaluated
so far, one cannot but conclude that the EIU has had a clear preference for
industry or geographically focused applicants, notwithstanding the fact that the
criteria against which each community-based application had to be evaluated
have been the same.

When comparing the different evaluation reports issued by the EIU, it is obvious
that the EIU has treated similar situations in dissimilar ways, for instance by:

- on the one hand, recognizing the letter of objection submitted by Q Center
of Portland, Oregon as “relevant”, notwithstanding the fact that the
organization notified that this letter was voided; and

- on the other hand, disregarding the letter of objection of an international
organization that has a Special Consultative Status with the ECOSOC and
is @ member of the "radio” community as “not relevant” in the
determination regarding the .RADIO gTLD application submitted by the
European Broadcasting Union.

For this reason alone, the Second CPE Report has to be set aside.

8.8.4. The EIU has set aside the evidence provided by Requester in its
application without providing proper argumentation

The EIU has not taken into account arguments provided by Requester in its
application, in additional submissions to ICANN, as well as in the context of the
Clarifying Question that was issued during the second CPE process without
stating the reasons why such information or arguments were not taken into
account.

8.9. Support
In relation to the criterion “Support”, the EIU concludes in the CPE Report that:

“There is no single such organization recognized by the defined
community as representative of the community. However, the applicant
possesses documented support from many groups with relevance; their
verified documentation of support contained a description of the process
and rationale used in arriving at the expression of support, showing their
understanding of the implications of supporting the application. Despite
the wide array of organizational support, however, the applicant does not
have the support from the recognized community institution, as noted
above, and the Panel has not found evidence that such an organization
exists.”
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It does not appear to Requester that there is one single organization recognized
by the “radio” community ?’ or the “hotel” community 2, who have both obtained
a score of 2 out of 2 points on this criterion. Based on these CPE reports, it is
clear that also these community-based applicants appear to have sought (and
found) support from a number of national and international endorsers in a similar
way than Requester, who only scored 1 out of 2 points.

It is not clear for Requester, who is in the same position as the community-based
applicants for the .RADIO and the .HOTEL gTLDs, why he has been treated in a
dissimilar manner.

Furthermore, it appears that the EIU has erroneously qualified ILGA (the
International Lesbian, Gay, Bisexual, Trans and Intersex Association) as a “group
with relevance”, notwithstanding the wording of Criterion 4 Guidelines. Indeed,
according to these Guidelines:

“With respect to “Support,” it follows that documented support from, for
example, the only national association relevant to a particular community
on a national level would score a 2 if the string is clearly oriented to that
national level, but only a 1 if the string implicitly addresses similar
communities in other nations.

Also with respect to “Support,” the plurals in brackets for a score of 2,
relate to cases of multiple institutions/organizations. In such cases there
must be documented support from institutions/organizations representing
a majority of the overall community addressed in order to score 2.

The applicant will score a 1 for “Support” if it does not have support from
the majority of the recognized community institutions/member
organizations, or does not provide full documentation that it has authority
to represent the community with its application.”

If the EIU would have considered the decisions that have been taken in the
context of Community Objections, it would have been immediately clear that an
ICANN endorsed organization with standing has clearly and unambiguousi
recognized ILGA as the organization to represent the targeted community. o
Instead, the EIU chose to completely disregard such a determination without
providing for any argumentation in this respect.

2 https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-en.pdf.

28 https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-en.pdf.

29 See ICDR Case No. EXP/390/ICANN/7, The International Lesbian Gay Bisexual Trans and
Intersex Association vs. Affilias Limited, Annex 6-A; ICDR Case No. EXP/394/ICANN/11, The
International Lesbian Gay Bisexual Trans and Intersex Association vs. United TLD Holdco Ltd,
Annex 6-B; ICDR Case No. EXP/392/ICANN/9, The International Lesbian Gay Bisexual Trans
and Intersex Association vs. Top Level Design, LLC, Annex 6-C; and ICDR Case No.
EXP/393/ICANN/10, The International Lesbian Gay Bisexual Trans and Intersex Association vs.
Top Level Domain Holdings Limited, Annex 6-D.
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8.10. ICANN has refused to provide access to information that is at its
disposal or could easily be requested with the EIU in accordance with the
terms of their New gTLD Program Consulting Services Agreement

On October 22, 2015, Requester filed a detailed Request for Information with
ICANN, which is attached to this Reconsideration Request as Annex 2-A.

In its response to Requester’s Request for Information under the DIDP of
November 22, 2015, ICANN either stated that the information requested in the
Request for Information (i) either met the Conditions for Nondisclosure and are
hence, according to ICANN, “not appropriate under the DIDP”, or (ii) were not
available to ICANN, who did not have access to the information requested (See
Annex 2-B).

More in particular, the response contained the following elements and
arguments:

- “to help assure independence of the process and evaluation of CPEs,
ICANN (either Board or staff) is not involved with the CPE Panel’s
evaluation of criteria, scoring decisions, or underlying analyses”,

- “Thus, with the exception of the CPE Report, which has been published,
ICANN does not have documents that contain the requested information”
(DIDP Response, p. 10).

According to the terms of the New gTLD Program Consulting Services
Agreement entered into by and between ICANN and the EIU, ICANN effectively
has access to such information or is able to have access to such information.
Requester refers to:

- Section 8 of Statement of Work #2, which states that “Panel Firm will
reasonably cooperate and provide reasonably requested documentation to
ICANN and its appointed independent Quality Control service provider for
the purposes of helping it verify that Panel Firm’s evaluation services have
been and are performed in accordance with QC Guidelines”;

- Furthermore, according to the same Section, “[t]he detailed activities to
provide support to on-going gTLD evaluation process Quality Control
requirements include the following: [... 3.] Access to working papers as
required verifying Panel Firm’s compliance.”

It is therefore clear that ICANN has the opportunity to have insight in materials
that have been prepared by the EIU in the context of Community Priority
Evaluation; however, it has deliberately chosen not to request access to such
information, by hiding behind the independency of the evaluation panels and the
standards of non-disclosure set out in the DIDP.
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8.11. The EIU has engaged the same evaluator, notwithstanding the BGCs
clear instruction to appoint two different evaluators to perform the
new CPE

In its Determination of January 20, 2015 regarding Requester's Request for
Reconsideration 14-44, the BGC stated:

“[...] that the CPE Panel Report shall be set aside, and that the EIU shall
identify two different evaluators to perform a new CPE for the Application.
Further, the BGC recommends that the EIU include new members of the

core team that assesses the evaluation results.” *°

According to the CPE Panel Process Document, one of the evaluators is
responsible for the verification of the letters that have been submitted in
conjunction with the Community-based application under review. This document
states that “[aJs part of this process, one of the two evaluators assigned to
assess the same string is asked to verify the letters of support and opposition.
(Please sge “Verification of letter(s) of support and opposition” section for further
details.)”.

However, according to the verification emails that have been sent by the EIU, it
appears that both during the first and the second CPE, the EIU appointed the
same evaluator for performing the new CPE. Indeed, according to the evidence
contained in Annex 9-A (containing verification emails sent by the EIU during the
first CPE) and Annex 9-B (containing verification emails sent by the EIU during
the second CPE), Mr Benjamin Parisi was responsible for performing the CPE,
which is a clear violation of the BGC Determination.

Therefore, in performing the CPE, the EIU did not only adhere to the clear
instruction provided in the determination of the BGC, it also did not follow its own
processes (which is, as stated above, different from the process described in the
AGB).

For this reason alone, the Second EIU Determination should be set aside by
ICANN.

The information provided by ICANN as a response to Requester's Request for
Information has not disclosed any information to the contrary, which implies that
ICANN has at least tacitly consented to the fact that at least one evaluation
panelist has been working on the new evaluation, which is contrary to the BGC'’s
Determination set out above.

% See BGC Determination, pages 2 and 31-32.

¥ See “Community Priority Evaluation Panel and its Processes”, page 2
(http://newgtlds.icann.org/en/applicants/cpe/panel-process-07aug14-en.pdf), contained in Annex
4-A.
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8.12. Conclusion

It is obvious that the EIU has acted in an intransparent and discriminatory
manner when performing the first and the second CPE with respect to
Requester’'s community-based application.

Although it has been clear from the outset that the AGB criteria for CPE have
been developed in order to accommodate and welcome a wide variety of self-
identified communities, it is clear that the implementation of this process (and,
moreover, the EIU’s interpretation and implementation thereof) did not follow the
same principles.

Requester has paid USD 22,000 in order to participate to the CPE Process,
which is an amount that is far higher than the USD 10,000 estimate that has
been referred to in the AGB. One would expect that for such an amount, ICANN
and the CPE firm, under the delegated authority of ICANN, would act diligently
when applying the standards set out in the AGB, follow the processes defined
prior to the establishment of the New gTLD Program.

During the development of both CPE Reports and both EIU Determinations, it is
clear that:

- criteria and standards have been used that have been developed outside
of ICANN'’s policy development processes more than two years after the
closing of the application window in May of 2012, without having given
Requester the opportunity to amend its application;

- additional research has been performed without verifying and validating
the outcome thereof with the Requester;

- undisputable process errors have been made by the EIU when verifying
the identity and statements made by Requester’s supporters, including but
not limited to performing the CPE by the same evaluators, which shows
that there is a clear bias against Requester’s Application and that the latter
has been treated unfairly;

- information that has been provided by Requester to ICANN in order to
counter and put into context certain false information has been
disregarded despite multiple attempts to clarify any issues that have
arisen;

- inconsistent standards have been used by the EIU in actually performing
the evaluation, especially when comparing the arguments and information
relied upon by the EIU in other CPEs;

- even where the EIU’s evaluation process expressly deviated from the
processes described in the AGB, the EIU failed to follow its own
processes;

- notwithstanding the fact that the standards used by the EIU in the First
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CPE Report are different from the standards referred to in the Second
CPE Report — likely bearing in mind the criticisms expressed by Requester
in the context of its first Request for Reconsideration, the EIU’s basic
conclusions have remained the same;

- one of the overarching comments that can be made is that the EIU has
taken an extremely Western-world / UK centric approach in evaluating
Requester’s application. Reference is made to promoting the hardcopy
Oxford English Dictionary as a standard, whilst the international on line
version provides for different definitions. ICANN, as a global organization,
serving the global public interest, should utilize and implement standards
and practices that are truly international by nature, and not self-serving.

Based on the above, Requester cannot but conclude that the EIU had a clear
bias against Requester and Requester’s application. By deliberately creating and
implementing an obscure process for performing an evaluation of a wide array of
community-based applications, it has basically transformed this process into a
straitjacket.

And, as said before, for some vulnerable groups like the gay community,
opaqueness is a breeding ground for discrimination, as was clearly the case in
both the First and the Second CPE Report.

Therefore, Requester is of the opinion that ICANN and the EIU have not
respected the processes and policies relating to openness, fairness,
transparency and accountability as set out above, and even have carried out the
CPE for Requester’'s Application in a discriminatory manner.

9. What are you asking ICANN to do now?

Considering the information and arguments included in this Reconsideration
Request, Requester requests ICANN to:

(i)  suspend the process for string contention resolution in relation to the
.GAY gTLD;

(i)  review the Requester’'s above requests, in particular in view of
identifying and correcting process and policy errors that have been
made by the EIU and ICANN,

(iii) set aside the Second CPE Report and the resulting Determination;

(iv) request a third party other than the EIU to perform a new determination
at ICANN'’s cost in view of the CPE criteria set out in the Applicant
Guidebook;

(v)  within a timeframe of one month following the appointment of such third
party, allow Requester to submit a written statement to such third party;
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(vi) following that, organize a telephonic or in-person hearing whereby the
Requester can submit, present and discuss its arguments and relevant
information before ICANN or such third party appointed by ICANN, in
view of enabling the latter to take an informed decision on the issue;

(vii) if ICANN would decide not to award the remedies sought by Requester
set out in (i) to (viii) above, Requester respectfully requests ICANN to
reconsider the Determination and determine that the Application meets
the required thresholds for eligibility under the Community Priority
Evaluation criteria set out in the Applicant Guidebook on the basis of
the information and arguments provided herein, and provide to the
Application:

- ascore of 4 out of 4 points in relation to Criterion #2: Nexus
between Proposed String and Community; and

- ascore of 4 out of 4 points in relation to Criterion #4: Community
Endorsement,

whilst keeping the scores on the other criteria reflected in the CPE
Report.

(viii) In any case, given the issues encountered by Requester, provide
Requester with a full refund of the CPE fees paid by the latter to
ICANN.

10. Please state specifically the grounds under which you have the
standing and the right to assert this Request for Reconsideration, and the
grounds or justifications that support your request.

As stated above, ICANN published on October 8, 2015 its Determination on the
basis of the Second CPE Report, stating that Requester’s application for the
.GAY gTLD did not meet the criteria for community-based applications, as
defined in the Applicant Guidebook.

11.  Are you bringing this Reconsideration Request on behalf of multiple
persons or entities? (Check one)

Yes

x No

11a. If yes, Is the causal connection between the circumstances of
the Reconsideration Request and the harm the same for all of the
complaining parties? Explain.
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N/A

Do you have any documents you want to provide to ICANN?

Reference is made to the Annexes attached hereto, a list whereof has been
contained in a separate overview.

Terms and Conditions for Submission of Reconsideration Requests

The Board Governance Committee has the ability to consolidate the
consideration of Reconsideration Requests if the issues stated within are
sufficiently similar.

The Board Governance Committee may dismiss Reconsideration Requests that
are querulous or vexatious.

Hearings are not required in the Reconsideration Process, however Requestors
may request a hearing. The BGC retains the absolute discretion to determine
whether a hearing is appropriate, and to call people before it for a hearing.

The BGC may take a decision on reconsideration of requests relating to staff
action/inaction without reference to the full ICANN Board. Whether
recommendations will issue to the ICANN Board is within the discretion of the
BGC.

The ICANN Board of Director’s decision on the BGC's reconsideration
recommendation is final and not subject to a reconsideration request.

Respectfully Submitted,

December 4, 2015

Bart Lieben Date

Attorney-at-Law
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ICANN

Community Priority Evaluation Process Review Update

2 June 2017
The following is an update on the ongoing Community Priority Evaluation (CPE) process review.

Background on CPE Process Review

At various times in the implementation of the New gTLD Program, the ICANN Board has considered
aspects of CPE process, including certain concerns that some applicants have raised regarding the
process. On 17 September 2016, the ICANN Board directed the President and CEQ, or his designees, to
undertake a review of the process by which ICANN has interacted with the CPE provider. In his letter of
26 April 2017 to concerned parties, Chris Disspain, the Chair of the Board Governance Committee,
provided additional information about the scope and status of the review. Below is additional
information about the review, as well as the current status of the CPE process review.

CPE Process Review and Current Status

The scope of the review consists of: (1) review of the process by which the ICANN organization
interacted with the CPE provider related to the CPE reports issued by the CPE provider; (2) review of the
consistency in which the CPE criteria were applied; and (3) review of the research process undertaken by
the CPE panels to form their decisions and compilation of the reference materials relied upon by the CPE
provider to the extent such reference materials exist for the evaluations which are the subject of
pending Requests for Reconsideration.

The review is being conducted in two parallel tracks by FTI Consulting Inc.’s (FTI) Global Risk and
Investigations Practice (GRIP) and Technology Practice. The first track focuses on gathering information
and materials from the ICANN organization, including interviews and document collection. This work
was completed in early March 2017. The second track focuses on gathering information and materials
from the CPE provider. This work is still ongoing. FTlis currently waiting on responses from the CPE
provider related to the requests for information and documents. The CPE provider is seeking to provide
its responses to the information requests by the end of next week and is currently evaluating the
document requests. Once the underlying information and data collection is complete, FTI anticipates
that it will be able to inform ICANN of its findings within two weeks.

FTI was chosen to assist in the CPE review following consultation with various candidates. FTl was
selected because FTI has the requisite skills and expertise to undertake this investigation. FTI’s GRIP and
Technology Practice teams provide a multidisciplinary approach to business-critical investigations,
combining the skill and experience of former prosecutors, law enforcement officials and regulators with
forensic accountants, professional researchers, anti-corruption investigators, computer forensic,
electronic evidence and enterprise data analytic specialists.

For more information about the CPE process, please visit https://newgtlds.icann.org/en/applicants/cpe.




Exhibit 10



13 DECEMBER 2017

ANALYSIS OF THE APP
THE COMMUNITY PRIO
EVALUATION (CPE) CR
THE CPE PROVIDER IN

PREPARED FOR JONES DAY

ﬁ CONSULTING

_ICATION OF
RITY

TERIA BY
CPE REPORTS

CRITICAL THINKING AT THE CRITICAL TIME™



ﬁFT |
CONSULTING

I
13 DECEMBER 2017

Table of Contents

l. INtrOdUCHION .. ... e 1

. EXecutive SUMMaANY..... ... 3

. METhOAOIOQY ... e 3
A. FTI's Investigative Approach. ............ccoooiiiiiiiie e, 3
B. FTI's Investigative Steps for Scope 2 of the CPE Process Review..5

V. Background on CPE ... ... e 10
A. Criterion 1: Community Establishment................................... 13
B. Criterion 2: Nexus between Proposed String and Community. ...... 15
C. Criterion 3: Registration Policies. ............ccooooiiiiiiiiieeeee 17
D. Criterion 4: Community Endorsement..................ccoooiiiiiiiiinn. 19

V. The CPE Provider Applied The CPE Criteria Consistently In All CPEs. ...21
A. The Community Establishment Criterion (Criterion 1) was Applied

Consistently inall CPES. .........oooiiiieeeeeee e 22
1. Sub-criterion 1-A: Delineation ... 23
a. Clearly Delineated ... 24
b. Organization ... 27
C. Pre-existence ... 30
2. Sub-Criterion 1-B: Extension..................o 32
a. Sz e 32
b. LONGEVItY ... 34
B. The Nexus Criterion (Criterion 2) was Applied Consistently in all
P S e 36
1 Sub-Criterion 2-A: NEeXUS .......cccooiiiiiiiiiiieeeeee e 37
2. Sub-Criterion 2-B: Uniqueness...............cooooiiiiiiieeieiieeee, 41
C. The Registration Policies Criterion (Criterion 3) was Applied
Consistently inall CPES. ... 42
1. Sub-Criterion 3-A: Eligibility ... 43




ﬁFT |
CONSULTING

I
13 DECEMBER 2017
2. Sub-Criterion 3-B: Name Selection..................cccooooiieee. 44
3. Sub-Criterion 3-C: Contentand Use ... 47
4. Sub-Criterion 3-D: Enforcement........................... 48
D. The Community Endorsement Criterion (Criterion 4) Was Applied
Consistently inall CPES. .........oooiiiiieeeeeee e 51
1. Sub-Criterion 4-A: SUPPOIt ..o 51
2. Sub-Criterion 4-B: Opposition .............ccooeeiiiiiiiiieeeeiieee, 54
VI.  The CPE Provider's Use of Clarifying Questions Did Not Evidence
Disparate Treatment. ... 56
VIl.  The CPE Provider's Use of Outside Research. .........................c.. 57
VI CONCIUSION ... 57




. Introduction

On 17 September 2016, the Board of Directors of the Internet Corporation for Assigned
Names and Numbers (ICANN organization) directed the President and CEO or his
designees to undertake a review of the "process by which ICANN [organization]
interacted with the [Community Priority Evaluation] CPE Provider, both generally and
specifically with respect to the CPE reports issued by the CPE Provider" as part of the
New gTLD Program.” The Board’s action was part of the ongoing discussions regarding
various aspects of the CPE process, including some issues that were identified in the
Final Declaration from the Independent Review Process (IRP) proceeding initiated by
Dot Registry, LLC.2

On 18 October 2016, the Board Governance Committee (BGC) discussed potential next
steps regarding the review of pending Reconsideration Requests relating to the CPE
process.® The BGC determined that, in addition to reviewing the process by which
ICANN organization interacted with the CPE Provider related to the CPE reports issued
by the CPE Provider (Scope 1), the review would also include: (i) an evaluation of
whether the CPE criteria were applied consistently throughout each CPE report (Scope
2); and (ii) a compilation of the reference material relied upon by the CPE Provider to
the extent such reference material exists for the evaluations which are the subject of
pending Reconsideration Requests (Scope 3). Scopes 1, 2, and 3 are collectively
referred to as the CPE Process Review. FTI Consulting, Inc.'s (FTI) Global Risk and
Investigations Practice and Technology Practice were retained by Jones Day on behalf

of its client ICANN organization in order to conduct the CPE Process Review.

https://www.icann.org/resources/board-material/resolutions-2016-09-17-en#1.a.
Id.

https://www.icann.org/resources/board-material/minutes-bgc-2016-10-18-en.

Id.

A ON -



On 26 April 2017, Chris Disspain, the Chair of the BGC, provided additional information
about the scope and status of the CPE Process Review.5 Among other things, he
identified eight Reconsideration Requests that would be on hold until the CPE Process
Review was completed.® On 2 June 2017, ICANN organization issued a status update.”
ICANN organization informed the community that the CPE Process Review was being
conducted on two parallel tracks by FTI. The first track focused on gathering
information and materials from ICANN organization, including interviewing relevant
ICANN organization personnel and document collection. This work was completed in
early March 2017. The second track focused on gathering information and materials
from the CPE Provider, including interviewing relevant personnel. This work was still

ongoing at the time ICANN issued the 2 June 2017 status update.

On 1 September 2017, ICANN organization issued a second update, advising that the
interview process of the CPE Provider's personnel that were involved in CPEs had been
completed.® The update further informed that FTI was working with the CPE Provider to
obtain the CPE Provider's communications and working papers, including the reference
material cited in the CPE reports prepared by the CPE Provider for the evaluations that
are the subject of pending Reconsideration Requests. On 4 October 2017, FTI
completed its investigative process relating to the second track.

This report addresses Scope 2 of the CPE Process Review and specifically details FTI's
evaluation of whether the CPE Provider consistently applied the CPE criteria throughout
each CPE.

5 https://www.icann.org/en/system/files/correspondence/disspain-letter-review-new-gtld-cpe-process-
26apr17-en.pdf.

6 Seeid. The eight Reconsideration Requests that the BGC placed on hold pending completion of the
CPE Process Review are: 14-30 (.LLC) (withdrawn on 7 December 2017, see
https://www.icann.org/en/system/files/files/dotregistry-lic-withdrawal-redacted-07dec17-en.pdf), 14-32
(.INC) (withdrawn on 11 December 2017, see https://www.icann.org/en/system/files/files/reconsideration-
14-32-dotregistry-request-redacted-11dec17-en.pdf), 14-33 (.LLP), 16-3 (.GAY), 16-5 (.MUSIC), 16-8
(.CPA), 16-11 (.HOTEL), and 16-12 (.MERCK).

7 https://newgtlds.icann.org/en/applicants/cpe/process-review-update-02jun17-en.pdf.

8  https://newgtlds.icann.org/en/applicants/cpe/process//newgtlds.icann.org/en/applicants/cpe/podcast-
ga-1-review-update-01sep17-en.pdf.



ll. Executive Summary

FTI concludes that the CPE Provider consistently applied the criteria set forth in the
New gTLD Applicant Guidebook (Applicant Guidebook)® and the CPE Guidelines
throughout each CPE. This conclusion is based upon FTl's review of the written
communications and documents and FTl's interviews with the relevant personnel

described in Section Il below.

Throughout its investigation, FTI carefully considered the claims raised in
Reconsideration Requests and Independent Review Process (IRP) proceedings related
to CPE. FTI specifically considered the claim that certain of the CPE criteria were
applied inconsistently across the various CPEs as reflected in the CPE reports. FTI
found no evidence that the CPE Provider's evaluation process or reports deviated in any
way from the applicable guidelines; nor did FTI observe any instances where the CPE
Provider applied the CPE criteria in an inconsistent manner. While some applications
received full points for certain criterion and others did not, the CPE Provider's findings in
this regard were not the result of inconsistent application of the criteria. Rather, based
on FTl's investigation, it was observed that the CPE Provider's scoring decisions were

based on a consistent application of the Applicant Guidebook and the CPE Guidelines.

[ll. Methodology
A. FTI's Investigative Approach.

In Scope 2 of the CPE Process Review, FT| was tasked with evaluating whether the
CPE Provider applied the CPE criteria consistently throughout each CPE. This type of
evaluation is commonly referred to in the industry as a "compliance investigation." In a
compliance investigation, an investigator analyzes applicable policies and procedures
and evaluates whether a person, corporation, or other entity complied with or properly

applied those policies and procedures in carrying out a specific task. Here, FTI

9 See Applicant Guidebook, Module 4.2 at Pgs. 4-7 to 4-19
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).
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employed the aforementioned compliance-focused investigative methodology and

strategy in connection with Scope 2 of the CPE Process Review.

FTI also incorporated aspects of a traditional investigative approach promulgated by the
Association of Certified Fraud Examiners (ACFE).'® This international investigative
methodology is used by both law enforcement and private investigative companies

worldwide.

These types of investigations begin with the formation of an investigative plan which
identifies documentation, communications, individuals, and entities that may be
potentially relevant to the investigation. The next step involves the collection and review
of all potentially relevant materials and documentation, including applicable procedures,
materials, and communications pertaining to the subject of the investigation. After
gaining a comprehensive understanding of the relevant background facts, investigators
then interview relevant individuals deemed to have knowledge pertinent to the subject

being investigated.

Investigators then re-review relevant documents and materials, compare information
contained in those materials to the information obtained in interviews, identify any gaps,
inconsistencies, or contradictions within the information gathered, and ascertain any
need for additional information. This step also frequently results in follow-up interviews
in order to either confirm or rule out any gaps, inconsistencies, or contradictions.
Follow-up interviews also may be conducted to re-confirm with interviewees certain

facts or ask for elaboration on certain issues.

Investigators then re-analyze all relevant documentation to prepare for writing the

investigative report.

0 THE ACFE is the largest and most prestigious anti-fraud organization globally; it grants certification to

members who meet its standards of professionalism. See www.acfe.com. FTl's investigative team,
which includes published authors and frequent speakers on investigative best practices, holds this
certification.



B.

FTI's Investigative Steps for Scope 2 of the CPE
Process Review.

Consistent with the above-described methodology, FTI undertook the following process

to evaluate whether the CPE criteria were applied consistently throughout each CPE.

Specifically, FTI did the following:

e Reviewed publicly available documents pertaining to CPE, including:

1.

10.

11.

New gTLD Applicant Guidebook (the entire Applicant Guidebook with
particular attention to Module 4.2):
https://newgtlds.icann.org/en/applicants/agb;

CPE page: https://newgtlds.icann.org/en/applicants/cpe;

CPE Panel Process
document: http://newgtlds.icann.org/en/applicants/cpe/panel-process-
07aug14-en.pdf;

CPE Guidelines
document: https://newgtlds.icann.org/en/applicants/cpe/guidelines-
27sep13-en.pdf;

Updated CPE FAQS: https://newgtlds.icann.org/en/applicants/cpe/faqs-
10sep14-en.pdf;

Contract and SOW between ICANN organization and the CPE Provider,
available at: https://newgtlds.icann.org/en/applicants/cpe;

CPE results and
reports: https://newgtlds.icann.org/en/applicants/cpe#invitations;

Preparing Evaluators for the New gTLD Application Process:
https://newgtlds.icann.org/en/blog/preparing-evaluators-22nov11-en;

New gTLDs: Call for Applicant Evaluation Panel Expressions of Interest:
https://www.icann.org/news/announcement-2009-02-25-en;

Evaluation Panels: https://newgtlds.icann.org/en/program-
status/evaluation-panels;

Evaluation Panels Selection Process:
https://newgtlds.icann.org/en/about/evaluation-panels-selection-process;



12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

Application Comments:
https://gtldcomment.icann.org/applicationcomment/viewcomments;

External media: news articles on ICANN organization in general as well as
the CPE process in particular;

BGC's comments on Recent Reconsideration Request:
https://www.icann.org/news/blog/bgc-s-comments-on-recent-
reconsideration-request;

Relevant Reconsideration Requests:
https://www.icann.org/resources/pages/accountability/reconsideration-en;

CPE Archive Resources:
https://newgtlds.icann.org/en/applicants/cpe#archive-resources;

Relevant Independent Review Process Documents:
https://www.icann.org/resources/pages/accountability/irp-en;

New gTLD Program Implementation Review regarding CPE, section 4.1,
https://www.icann.org/en/system/files/files/program-review-29jan16-
en.pdf;

Community Priority Evaluation Process Review Update:
https://newgtlds.icann.org/en/applicants/cpe/process-review-update-
02jun17-en.pdf;

Community Priority Evaluation>Timeline:
https://newgtlds.icann.org/en/applicants/cpe/timeline-10sep14-en.pdf;

Community Priority Evaluation Teleconference — 10 September 2013,
Additional Questions & Answers:
https://newgtlds.icann.org/en/applicants/cpe/podcast-qa-10sep13-en.pdf;

Community Priority Evaluation Process Review Update:
https://newgtlds.icann.org/en/applicants/cpe/process//newgtlds.icann.org/e
n/applicants/cpe/podcast-qa-1-review-update-01sep17-en.pdf;

Board Governance Committee:
https://www.icann.org/resources/pages/governance-committee-2014-03-
21-en;

ICANN Bylaws:
https://www.icann.org/resources/pages/governance/bylaws-en;

Relevant Correspondence related to CPE:
https://www.icann.org/resources/pages/correspondence;



26.

27.

28.

29.

30.

31.

Board Resolution 2016.09.17.01 and Rationale for Resolution:
https://www.icann.org/resources/board-material/resolutions-2016-09-17-
en;

Minutes of 17 September 2016 Board Meeting:
https://www.icann.org/resources/board-material/minutes-2016-09-17-en;

BGC Minutes of the 18 October 2016 Meeting:
https://www.icann.org/resources/board-material/minutes-bgc-2016-10-18-
en;

Letter from Chris Disspain to All Concerned Parties, dated 17 April 2016:
https://www.icann.org/en/system/files/correspondence/disspain-letter-
review-new-gtld-cpe-process-26apr17-en.pdf;

New gTLD Program Implementation Review Report,
https://www.icann.org/en/system/files/files/program-review-29jan16-
en.pdf; and

Case 15-00110, In a matter of an Own Motion Investigation by the ICANN
Ombudsman, https://omblog.icann.org/index.htm|%3Fm=201510.html.

Requested, received, and reviewed the following from ICANN organization:

1.

Internal emails among relevant ICANN organization personnel relating to
the CPE process and evaluations (including email attachments); and

External emails between relevant ICANN organization personnel and
relevant CPE Provider personnel relating to the CPE process and
evaluations (including email attachments).

Requested the following from the CPE Provider:

1.

Internal emails among relevant CPE Provider personnel, including
evaluators, relating to the CPE process and evaluations (including email
attachments);

External emails between relevant CPE Provider personnel and relevant
ICANN organization personnel related to the CPE process and
evaluations (including email attachments); and

The CPE Provider's internal documents pertaining to the CPE process and
evaluations, including working papers, draft reports, notes, and
spreadsheets.

FTI did not receive documents from the CPE Provider in response to ltems 1 or

2. FTI did receive and reviewed documents from ICANN Organization that were
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responsive to the materials FTI requested from the CPE Provider in Iltem 2 (i.e.,
emails between relevant CPE Provider personnel and relevant ICANN
organization personnel related to the CPE process and evaluations (including
email attachments)). FTI received and reviewed documentation produced by the

CPE Provider in response to Item 3.

e Interviewed relevant ICANN organization personnel.
¢ Interviewed relevant CPE Provider personnel.

e Compared the information obtained from both ICANN organization and the CPE
Provider.

FTI understands that various applicants requested that they be interviewed in
connection with the CPE Process Review. FTI determined that such interviews were
not necessary or appropriate because FTl's task is to evaluate whether the CPE
Provider consistently applied the CPE criteria as set forth in the Applicant Guidebook
and CPE Guidelines, and neither of those governing documents provide for applicant
interviews. Further, in keeping with the Applicant Guidebook and CPE Guidelines, the
CPE Provider did not interview applicants during its evaluation process; accordingly, FTI
determined that it was not warranted to do so in connection with Scope 2 of the CPE
Process Review. FTI did obtain an understanding of applicants' concerns through a
comprehensive review and analysis of the materials described above, including claims

raised in all relevant Reconsideration Requests and IRP proceedings.

In the context of Scope 2 of the CPE Process Review, FTI examined all aspects of the
CPE Provider's evaluation process in evaluating whether the CPE Provider consistently
applied the CPE criteria throughout each CPE. Specifically, FTI's investigation included

the following steps:

1. FTI formulated an investigative plan and, based on that plan, collected
potentially relevant materials (as described above).

2. FTI analyzed all relevant materials (as described above) to ensure that
FTI had a solid understanding of the CPE process and specifically the
guidelines pertaining to the scoring of the CPE criteria.



With that foundation, FTI then evaluated the materials and email
communications (including attachments) provided by ICANN organization
and the CPE Provider (as described above). FTI also analyzed drafts and
final versions of the CPE reports, as well materials submitted in relevant
Reconsideration Requests and IRP proceedings challenging CPE
outcomes. These documents were particularly relevant to Scope 2 of the
CPE Process Review because they reflect the manner in which the CPE
Provider applied the CPE criteria to each application and the concerns
raised by various applicants regarding the CPE process.

FTI then interviewed relevant ICANN organization personnel separately.
FTI asked each individual to describe the CPE process and his/her role in
that process. FTIl also asked each individual to explain his/her interaction
with the CPE Provider and his/her understanding of the steps the CPE
Provider undertook in order to perform CPE.

FTI then interviewed two members of the CPE Provider’s staff and asked
each to explain in detail his/her understanding of the CPE guidelines. As
noted in FTI's report addressing Scope 1 of the CPE Process Review,
these two individuals were the only two remaining personnel who
participated in the CPE process (both were also part of the core team for
all 26 evaluations). Each explained in detail his/her understanding of the
CPE criteria. The interviewees also explained the evaluation process the
CPE Provider undertook to perform CPE.

FTI then analyzed the CPE Provider’s working papers associated with
each evaluation, including documents capturing the evaluators' work,
spreadsheets prepared by the core team for each evaluation and which
reflect the initial scoring decisions, notes, and every draft of each CPE
report including the final report as published by ICANN organization.

FTI engaged in follow-up communications with CPE Provider personnel in
order to clarify details discussed in the earlier interviews and in the
materials provided.

FTI then re-analyzed the Reconsideration Requests and materials
submitted in IRP proceedings pertaining to CPE with a specific focus on
identifying any claims that the CPE Provider inconsistently applied the
CPE criteria.

FTI then reviewed the written materials produced by ICANN organization
and the CPE Provider and prepared this report for Scope 2 of the CPE
Process Review.



V. Background on CPE

CPE is a contention resolution mechanism available to applicants that self-designated
their applications as community applications.” CPE is defined in Module 4.2 of the
Applicant Guidebook, and allows a community-based application to undergo an
evaluation against the criteria as defined in section 4.2.3 of the Applicant Guidebook, to
determine if the application warrants the minimum score of 14 points (out of a maximum
of 16 points) to earn priority and thus prevail over other applications in the contention
set.’? CPE will occur only if a community-based applicant selects to undergo CPE for its
relevant application and after all applications in the contention set have completed all
previous stages of the new gTLD evaluation process. CPE is performed by an

independent provider (CPE Provider)."

As noted, the standards governing CPE are set forth in Module 4.2 of the Applicant
Guidebook. The CPE Provider personnel interviewed by FTI stated that they were
strict constructionists and used the Applicant Guidebook as their "bible." Further, the
CPE Provider stated that it relied first and foremost on material provided by the
applicant. The CPE Provider informed FTI that it only accessed reference material
when the evaluators or core team decided that research was needed to address

questions that arose during the review.

In addition, the CPE Provider published the CPE Panel Process Document, explaining
that the CPE Provider was selected to implement the Applicant Guidebook's CPE
provisions.”™ The CPE Provider also published supplementary guidelines (CPE

Guidelines) that provided more detailed scoring guidance, including scoring rubrics,

" See Applicant Guidebook, Module 4.2 at Pg. 4-7 (https://newgtlds.icann.org/en/applicants/agb/string-
contention-procedures-04jun12-en.pdf). See also https://newgtlds.icann.org/en/applicants/cpe.

2 |d. at Module 4.2 at Pg. 4-7 (https://newgtlds.icann.org/en/applicants/agb/string-contention-
procedures-04jun12-en.pdf).

B q.
4 https://newgtlds.icann.org/en/applicants/agb.

5 See CPE Panel Process Document (http://newgtlds.icann.org/en/applicant/cpe/panel-process-
07aug14-en.pdf).
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definitions of key terms, and specific questions to be scored.'® The CPE Provider
personnel interviewed by FTI stated that the CPE Guidelines were intended to increase
transparency, fairness, and predictability around the assessment process. As
discussed in further detail below, the CPE Guidelines set forth the methodology that the
CPE Provider undertook to evaluate each criterion.

Based upon the materials reviewed and interviews with ICANN organization and CPE
Provider personnel, FTI learned that each evaluation began with a notice of
commencement from ICANN organization to the CPE Provider via email. As part of the
notice of commencement, ICANN organization identified the materials in scope, which
included: application questions 1-30a, application comments, correspondence, objection
outcomes, and outside research (as necessary). ICANN organization delivered to the
CPE Provider the public comments available at the time of commencement of the CPE
process. The CPE Provider was responsible for gathering the application materials,
including letters of support and correspondence, from the public ICANN organization

website.”

The CPE Provider personnel responsible for CPE consisted of a core team, a Project
Director, a Project Coordinator, and independent evaluators. Before the CPE Provider
commenced CPE, all evaluators, including members of the core team, confirmed that no
conflicts of interest existed. In addition, all evaluators underwent regular training to
ensure full understanding of all CPE requirements as listed in the Applicant Guidebook,
as well as to ensure consistent judgment. This process included a pilot training
process, which was followed by regular training sessions to ensure that all evaluators

had the same understanding of the evaluation process and procedures.®

Two independent evaluators were assigned to each evaluation. The evaluators worked

independently to assess and score the application in accordance with the Applicant

6 See CPE Guidelines (https://newgtlds.icann.org/en/applicants/cpe/guidelines-27sep13-en.pdf).

7 See CPE Panel Process Document (http://newgtlds.icann.org/en/applicant/cpe/panel-process-
07aug14-en.pdf).
8 d.
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Guidebook and CPE guidelines. During its investigation, FTI learned that the CPE
Provider's evaluators primarily relied upon a database to capture their work (i.e., all
notes, research, and conclusions) pertaining to each evaluation. The database was
structured with the following fields for each criterion: Question, Answer, Evidence,
Sources. The Question section mirrored the questions pertaining to each sub-criterion
set forth in the CPE Guidelines. For example, section 1.1.1. in the database was
populated with the question, "Is the community clearly delineated?"; the same question
appears in the CPE Guidelines. The Answer section had space for the evaluator to
input his/her answer to the question; FTI observed that the answer generally took the
form of a "yes" or "no" response. In the Evidence section, the evaluator provided
his/her reasoning for his/her answer. In the Source section, the evaluator could list the
source(s) he/she used to formulate an answer to a particular question, including but not
limited to, the application (or sections thereof), reference material, or letters of support
or opposition. The same questions were asked and the same criteria were applied to
every application, and the responses and resulting evaluations formed the basis for the

evaluators' scoring decisions.

According to the CPE Provider interviewees, each evaluator separately presented
his/her findings in the database and then discussed his/her findings with the Project
Coordinator. Then, the Project Coordinator created a spreadsheet that included
sections detailing the evaluators' answers to the Question section in the database and
summarizing the evaluators' conclusions on each criterion and sub-criterion. The core
team then met to review and discuss the evaluators' work and scores. Following
internal deliberations among the core team, the initial evaluation results were
documented in the spreadsheet. The interviewees stated that, at times, the evaluators
came to different conclusions on a particular score or issue. In these circumstances,
the core team evaluated each evaluator's work and then referred to the Applicant
Guidebook and CPE Guidelines in order to reach a conclusion as to scoring.
Consistent with the CPE Panel Process Document, before the core team reached a

conclusion, an evaluator may be asked to conduct additional research to answer

12



questions that arose during the review.'® The core team would then deliberate and

coming up with a consensus as to scoring.

The process of drafting a CPE report would then commence. Each sub-criterion and
the scoring rationale were addressed in each relevant section of the draft report. As
discussed in further detail in FTI's report relating to Scope 1 of the CPE Process
Review, ICANN organization had no role in the evaluation process and no role in the
writing of the initial draft CPE report. Based upon FTlI's investigation, the CPE Provider
followed the same evaluation process in each CPE.?* The CPE Provider's role was to
determine whether the community-based application fulfilled the four community priority
criteria set forth in Section 4.2.3 of the Applicant Guidebook. As discussed in detail
below, the four criteria include: (i) Community Establishment; (ii) Nexus between
Proposed String and Community; (iii) Registration Policies; and (iv) Community
Endorsement. The sequence of the criteria reflects the order in which they will be
assessed by the panel.?' To prevail in CPE, an application must receive at least 14 out
of 16 points on the scoring of the foregoing criteria, each of which is worth a maximum

of four points.??2 The CPE criteria is discussed further below.

A. Criterion 1: Community Establishment.

The Community Establishment criterion evaluates "the community as explicitly identified
and defined according to statements in the application."??* The Community
Establishment criterion is measured by two sub-criterion: (i) 1-A, "Delineation;" and (ii)

1-B, "Extension."?*

9 q.
20 See Report Re: Scope 1 of CPE Process Review.

21 See Applicant Guidebook, Module 4.2.3 at Pgs. 4-10-4-17
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

22 |d. atPg. 4-10.
23 .
2 g,
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An application may receive a maximum of four points on the Community Establishment
criterion, including up to two points for each sub-criterion, which are Delineation and
Extension. To obtain two points for Delineation, the community must be "clearly
delineated, organized, and pre-existing."?®® One point is awarded if a community is a
"clearly delineated and pre-existing community" but does not fulfill the requirements for
a score of 2.2 Zero points are awarded if there is "insufficient delineation and pre-

existence for a score of 1."%

To obtain two full points for Extension, the community must be "of considerable size and
longevity."?® One point is awarded if the community is "of either considerable size or
longevity, but not fulfilling the requirements for a score of 2."2® Zero points are awarded

if the community is "of neither considerable size nor longevity."°

For sub-criterion 1-A, Delineation, the CPE Guidelines state that the following questions
must be evaluated when considering the application:

e |s the community clearly delineated?3!

e |Is there at least one entity mainly dedicated to the community?3?

e Does the entity have documented evidence of activities?33

e Has the community been active since at least September 2007734

2% d.
% d.
27 d.
2 d.
2 d.
30 d.

31 See CPE Guidelines at Pg. 3 (https://newgtlds.icann.org/en/applicants/cpe/guidelines-27sep13-
en.pdf).

32 q.

3 .

34 d.
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The CPE Guidelines provide additional guidance on factors that can be considered

when evaluating these four questions.3?

For sub-criterion 1-B, Extension, the CPE Guidelines state that the following questions

must be evaluated when considering the application:

¢ |s the community of considerable size?3¢

e Does the community demonstrate longevity?%”

B. Criterion 2: Nexus between Proposed String and
Community.

The Nexus criterion evaluates "the relevance of the string to the specific community that
it claims to represent."3® The Nexus criterion is measured by two sub-criterion: (i) 2-A,

"Nexus"; and (ii) 2-B, "Uniqueness."3?

An application may receive a maximum of four points on the Nexus criterion, including
up to three points for Nexus and one point for Uniqueness. To obtain three points for
Nexus, the applied-for string must "match the name of the community or be a well-
known short-form or abbreviation of the community."4 For a score of 2, the applied-for
string should closely describe the community or the community members, without
overreaching substantially beyond the community. As an example, a string could
qualify for a score of 2 if it is @ noun that the typical community member would naturally
be called in the context. If the string appears excessively broad (such as, for example,

a globally well-known but local tennis club applying for ".TENNIS") then it would not

3 |d. at Pgs. 3-5.
36 Id. atPg. 5.
37 |d.

38 See Applicant Guidebook, Module 4.2.3 at Pg. 4-13
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

% Id. at Pgs. 4-12-4-13.
40 d.
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qualify for a 2.4' Zero points are awarded if the string "does not fulfill the requirements

for a score of 2."42 It is not possible to receive a score of one for this sub-criterion.

To obtain one point for Uniqueness, the applied-for string must have "no other
significant meaning beyond identifying the community described in the application."+
Uniqueness will be scored both with regard to the community context and from a
general point of view. For example, a string for a particular geographic location
community may seem unique from a general perspective, but would not score a 1 for
Uniqueness if it carries another significant meaning in the common language used in
the relevant community location. The phrase "beyond identifying the community" in the
score of 1 for Uniqueness implies a requirement that the string does identify the
community, i.e. scores 2 or 3 for Nexus, in order to be eligible for a score of 1 for
Uniqueness.* It should be noted that Uniqueness is only about the meaning of the
string - since the evaluation takes place to resolve contention there will obviously be
other applications, community-based and/or standard, with identical or confusingly
similar strings in the contention set to resolve, so the string will clearly not be "unique" in
the sense of "alone."*® Zero points are awarded if the string "does not fulfill the

requirements for a score of 1."4¢

For sub-criterion 2-A, Nexus, the CPE Guidelines state that the following question must
be evaluated when considering the application:
e Does the string match the name of the community or is it a well-known short-form

or abbreviation of the community name? The name may be, but does not need to
be, the name of an organization dedicated to the community.

4,

2 .

43 |d. at Pg. 4-13.

4 |d. at Pgs. 4-13-4-14.
%,

% .

47 See CPE Guidelines at Pg. 7 (https://newgtlds.icann.org/en/applicants/cpe/guidelines-27sep13-
en.pdf).
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For sub-criterion 2-B, Uniqueness, the CPE Guidelines state that the following question
must be evaluated when considering the application:

e Does the string have any other significant meaning (to the public in general)
beyond identifying the community described in the application?4®

C. Criterion 3: Registration Policies.

The Registration Policies criterion evaluates the registration policies set forth in the
application on four elements: (i) 3-A, "Eligibility"; (ii) 3-B, "Name Selection"; (iii) 3-C,
"Content and Use"; and (iv) 3-D, "Enforcement."+® An application may receive a
maximum of four points on the Registration Policies criterion, including one point for

each of the four sub-criterion stated above.

For sub-criterion 3-A, Eligibility, one point is awarded if "eligibility is restricted to
community members." |f there is a "largely unrestricted approach to eligibility," zero

points are awarded.®"

For sub-criterion 3-B, Name Selection, one point is awarded if the policies set forth in an
application "include name selection rules consistent with the articulated community-

based purpose of the applied-for gTLD."5?

For sub-criterion 3-C, Content and Use, one point is awarded if the policies set forth in
an application "include rules for content and use consistent with the articulated

community-based purpose of the applied-for gTLD."%3

For sub-criterion 3-D, Enforcement, one point is awarded if the policies set forth in an

application "include specific enforcement measures (e.g., investigation practices,

48 |d. at Pgs. 9-10.

49 See Applicant Guidebook, Module 4.2.3 at Pgs. 4-14-4-15
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

50 |q. at Pg. 4-14.
T d.
52 |d. at Pg. 4-15.
53 d.
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penalties, takedown procedures) constituting a coherent set with appropriate appeal

mechanisms."%

For sub-criterion 3-A, Eligibility, the CPE Guidelines state that the following question

must be evaluated when considering the application:
e s eligibility for being allowed as a registrant restricted?%°

For sub-criterion 3-B, Name Selection, the CPE Guidelines state that the following

questions must be evaluated when considering the application:

¢ Do the policies set forth in the application include name selection rules?%

¢ Are name selection rules consistent with the articulated community-based purpose
of the applied-for gTLD?%"

For sub-criterion 3-C, Content and Use, the CPE Guidelines state that the following

question must be evaluated when considering the application:

¢ Do the policies set forth in the application include content and use rules?%

e If yes, are the content and use rules consistent with the articulated community-
based purpose of the applied-for gTLD?5°

For sub-criterion 3-D, Enforcement, the CPE Guidelines state that the following question

must be evaluated when considering the application:

e Do the enforcement policies set forth in the application include specific
enforcement measures constituting a coherent set with appropriate appeal
mechanisms?¢°

5 d.

55 See CPE Guidelines at Pg. 11 (https://newgtlds.icann.org/en/applicants/cpe/guidelines-27sep13-
en.pdf).

% Jd. atPg. 12.

ST d.

58 |Id. at Pg. 13.

59 d.

60 Id. at Pg. 14.
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D. Criterion 4: Community Endorsement.

The Community Endorsement criterion evaluates community support for and/or
opposition to an application."®' The Community Endorsement criterion is measured by
two sub-criterion: (i) 4-A, "Support"; and (ii) 4-B, "Opposition."s? An application may
receive a maximum of four points on the Community Endorsement criterion, including

up to two points for each sub-criterion.

To obtain two points for the Support sub-criterion, an applicant must be the recognized
community institution/member organization or have documented support from the
recognized community institution/member organization, or have otherwise documented
authority to represent the community.®® "Recognized" community institutions are those
institution(s)/organization(s) that, through membership or otherwise, are clearly
recognized by the community members as representative of the community.®* In cases
of multiple institutions/organizations, there must be documented support from
institutions/organizations representing a majority of the overall community addressed in
order to score 2.5 To be taken into account as relevant support, such documentation
must contain a description of the process and rationale used in arriving at the
expression of support. Consideration of support is not based merely on the number of

comments or expressions of support received.5¢

One point is awarded if the applicant has submitted documented support with its
application from at least one group with relevance,®” but does not have documented
support from the majority of the recognized community institutions/member

organizations, or does not provide full documentation that it has authority to represent

61 See Applicant Guidebook, Module 4.2.3 at Pg. 4-17
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

62 Iqg.

63 Iq.

64 Id. at Pgs. 4-17-4-18.
65 Id. at Pg. 4-18.

66 Id.

67 Id. atPg. 4-17.
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the community with its application.®® Zero points are awarded if the applicant fails to
provide documentation showing support from recognized community
institutions/community member organizations, or does not provide documentation

showing that it has the authority to represent the community.®°

To obtain two points for the Opposition sub-criterion, there must be "no opposition of
relevance" to the application.” One point is awarded if there is "relevant opposition
from one group of non-negligible size."” Zero points are awarded if there is "relevant
opposition from two or more groups of non-negligible size."”? When scoring
"Opposition," previous objections to the application as well as public comments during
the same application round will be taken into account and assessed. There will be no
presumption that such objections or comments would prevent a score of 2 or lead to
any particular score for "Opposition." To be taken into account as relevant opposition,
such objections or comments must be of a reasoned nature. Sources of opposition that
are clearly spurious, unsubstantiated, made for a purpose incompatible with competition

objectives, or filed for the purpose of obstruction will not be considered relevant.”

For sub-criterion 4-A, Support, the CPE Guidelines state that the following questions
must be evaluated when considering the application:
e |s the applicant the recognized community institution or member organization?7#

e Does the applicant have documented support from the recognized community
institution(s)/member organization(s) to represent the community?7°

68 Id. at Pg. 4-18.
69 Id.
0 |d. at Pg. 4-17.
.
2 .

73 Id. at Pgs. 4-18-4-19 (https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-
04jun12-en.pdf).

74 See CPE Guidelines at Pgs. 16-17 (https://newgtlds.icann.org/en/applicants/cpe/guidelines-27sep13-
en.pdf).

s d.
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e Does the applicant have documented authority to represent the community?7¢
e Does the applicant have support from at least one group with relevance?’”

For sub-criterion 4-B, Opposition, the CPE Guidelines state that the following question

must be evaluated when considering the application:

e Does the application have any opposition that is deemed relevant?78

V. The CPE Provider Applied The CPE Criteria
Consistently In All CPEs.

FTI assessed whether the CPE Provider consistently followed the same evaluation
process in all CPEs, and whether the CPE Provider applied the CPE criteria on a
consistent basis throughout the evaluation process. FTI found that the CPE Provider
consistently followed the same evaluation process in all CPEs and that it consistently
applied each CPE criterion and sub-criterion in the same manner in each CPE. In
particular, as explained in detail below, the CPE Provider evaluated each application in
the same way. While some applications received full points, others received partial
points, and others received zero points for any given criterion, the scoring decisions
were not the result of any inconsistent or disparate treatment by the CPE Provider.
Instead, the CPE Provider's scoring decisions were based on a rigorous and consistent
application of the requirements set forth in the Applicant Guidebook and CPE
Guidelines. FTI also evaluated whether the CPE Provider was consistent in the use of

Clarifying Questions, and concludes that a consistent approach was employed.

FTI's investigation was informed by the concerns raised in the Reconsideration
Requests, IRP proceedings and correspondence submitted to ICANN organization
related to the CPE process. Reconsideration is an accountability mechanism available

under ICANN organization's Bylaws and involves a review process administered by the

% Id.
.
8 |d. at Pg. 19.
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BGC.”™ Since the commencement of the New gTLD Program, more than 20
Reconsideration Requests have been filed where the requestor sought reconsideration
of CPE results. FTI reviewed in detail these requests and the corresponding BGC's
recommendations and/or determinations, as well as the Board's actions associated with
these requests.® Several requestors made claims that are of particular relevance to
Scope 2 of the CPE Process Review. Specifically, FTI observed several claims that
certain CPE criteria were applied inconsistently across the various CPEs as reflected in
the CPE reports, particularly with respect to the Community Establishment and Nexus
criteria. FTI also reviewed claims raised by various claimants in IRP proceedings
challenging CPE outcomes. FTI factored the CPE-related claims raised in both the
Reconsideration Requests and the IRPs into its investigation. It is noted, however, that
FTlI's task is to evaluate whether the CPE criteria as set forth in the Applicant
Guidebook and CPE Guidelines were applied consistently throughout each CPE.#" FTI
was not asked to re-evaluate the applications. Ultimately, as detailed below, FTI found

no evidence of inconsistent or disparate treatment by the CPE Provider.

A. The Community Establishment Criterion (Criterion 1)
was Applied Consistently in all CPEs.

To assess whether the Community Establishment criterion was applied consistently, FTI
evaluated how the CPE Provider applied each sub-criterion, i.e., Delineation and
Extension. In doing so, FTI considered whether the CPE Provider approached in a
consistent manner the questions that, pursuant to the Applicant Guidebook and CPE
Guidelines, must be asked by the CPE Provider when evaluating each sub-criterion. In

order to complete this evaluation, FTI reviewed the CPE Provider's scoring and

7 Prior to 22 July 2017, the BGC was tasked with reviewing reconsideration requests. See ICANN
organizations Bylaws, 1 October 2016, ART. 4, § 4.2 (e) (https://www.icann.org/resources/pages/bylaws-
2016-09-30-en#article4). Following 22 July 2017, the Board Accountability Mechanisms Committee
(BAMC) is tasked with reviewing and making recommendations to the Board on reconsideration requests.
See ICANN organization Bylaws, 22 July 2017, 4, § 4.2 (e)
(https://www.icann.org/resources/pages/governance/bylaws-en/#article4).

80 Jd.

81 See https://www.icann.org/resources/board-material/minutes-bgc-2016-10-18-en; see also
https://newgtlds.icann.org/en/applicants/cpe/process-review-update-02jun17-en.pdf.
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corresponding rationale for each sub-criterion for Community Establishment for each
report and compared all reports to each other to determine if the CPE Provider applied
each sub-criterion consistently and in accordance with the Applicant Guidebook and
CPE Guidelines.

As noted above, the Community Establishment criterion is measured by two sub-
criterion: (i) Delineation (worth two points); and (ii) Extension (worth two points).22 While
some applications received full points for the Community Establishment criterion and
others did not, the CPE Provider's findings in this regard were not the result of
inconsistent application of the criterion. Rather, based on its investigation, FTI
concludes that all applications were evaluated on a consistent basis by the CPE

Provider.

1.  Sub-criterion 1-A: Delineation

To receive two points for Delineation, the Applicant Guidebook and CPE Guidelines
require that the community as defined in the application be clearly delineated,
organized, and pre-existing.8® FTI observed that all 26 CPE reports revealed that the
CPE Provider methodically evaluated each element across all 26 CPEs. As reflected in

twelve CPE reports, the relevant applications received the maximum two points;?* as

82 Applicant Guidebook, Module 4.2.3 at Pg. 4-10 (https://newgtlds.icann.org/en/applicants/agb/string-

contention-procedures-04jun12-en.pdf).

8 Id. See also CPE Guidelines at Pg. 3 (https://newgtlds.icann.org/en/applicants/cpe/guidelines-
27sep13-en.pdf).

84 Twelve CPE reports recorded the maximum two points. See OSAKA CPE Report
(https://www.icann.org/sites/default/files/tids/osaka/osaka-cpe-1-901-9391-en.pdf); TENNIS CPE Report
(https://www.icann.org/sites/default/files/tids/tennis/tennis-cpe-1-1723-69677-en.pdf); MLS CPE Report
(https://www.icann.org/sites/default/files/tids/mls/mls-cpe-1-1888-47714-en.pdf); HOTEL CPE Report
(https://www.icann.org/sites/default/files/tids/hotel/hotel-cpe-1-1032-95136-en.pdf); ECO CPE Report
(https://www.icann.org/sites/default/files/tids/eco/eco-cpe-1-912-59314-en.pdf); GAY CPE Report
(https://www.icann.org/sites/default/files/tids/gay/gay-cpe-1-1713-23699-en.pdf); GAY 2 CPE Report
(https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-rr-1-1713-23699-en.pdf); SPA CPE Report
(https://www.icann.org/sites/default/files/tlds/spa/spa-cpe-1-1309-81322-en.pdf); CPA (USA) CPE Report
(https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1911-56672-en.pdf); CPA (AU) CPE Report
(https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1744-1971-en.pdf); MERCK (RH) CPE Report
(https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-1702-73085-en.pdf); and MERCK
(KGaA) CPE Report (https://www.icann.org/sites/default/files/tlds/merck/merck-cpe-1-980-7217-en.pdf).
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shown in one CPE report, the relevant application received one point;® and as noted in

13 CPE reports, the relevant applications received zero points.&

a. Clearly Delineated

Two conditions must be met for a community to be clearly delineated: (i) there must be
a clear, straightforward membership definition; and (ii) there must be awareness and

recognition of a community as defined by the application among its members.#”

FTI observed that "a clear and straightforward membership" definition was deemed to
be sufficiently demonstrated where membership could be determined through formal
registration, certification, or accreditation (i.e., license, certificate of registration, etc.).8®

This was the case even if the CPE Provider found the community definition to be

85 One CPE report recorded one point. See RADIO CPE Report
https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-en.pdf).

(
86 Thirteen CPE reports recorded zero points. See IMMO CPE Report
(https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-62742-en.pdf); TAXI CPE Report
(https://www.icann.org/sites/default/files/tids/taxi/taxi-cpe-1-1025-18840-en.pdf); GMBH CPE Report
(https://www.icann.org/sites/default/files/tids/gmbh/gmbh-cpe-1-1273-63351-en.pdf); INC CPE Report
(https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf); LLC CPE Report
(https://www.icann.org/sites/default/files/tlds/lic/lic-cpe-1-880-17627-en.pdf); LLP CPE Report
(https://www.icann.org/sites/default/files/tids/lIp/lip-cpe-1-880-35508-en.pdf); ART (eflux) CPE Report
(https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1675-51302-en.pdf); ART (Dadotart) CPE
Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1097-20833-en.pdf); KIDS CPE Report
(https://www.icann.org/sites/default/files/tids/kids/kids-cpe-1-1309-46695-en.pdf); MUSIC (.music LLC)
CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-959-51046-en.pdf); SHOP
(GMO) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-52063-en.pdf);
SHOP (Commercial Connect) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-
1830-1672-en.pdf); and MUSIC (DotMusic Ltd.) CPE Report
(https://www.icann.org/sites/default/files/tids/music/music-cpe-1-1115-14110-en.pdf).

87 Applicant Guidebook, Module 4.2.3 at Pg. 4-11 (https://newgtlds.icann.org/en/applicants/agb/string-
contention-procedures-04jun12-en.pdf).

88  The CPE Provider determined that six of the 13 applications that received zero points for the
Delineation sub-criterion were not "clearly delineated" because they did not demonstrate "a clear and
straightforward membership." See ART (eflux) CPE Report
(https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-51302-en.pdf), GMBH CPE Report
(https://www.icann.org/sites/default/files/tids/gmbh/gmbh-cpe-1-1273-63351-en.pdf); IMMO CPE Report
(https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-62742-en.pdf); ART (Dadotart) CPE
Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1097-20833-en.pdf); KIDS CPE Report
(https://www.icann.org/sites/default/files/tids/kids/kids-cpe-1-1309-46695-en.pdf); and SHOP (GMO) CPE
Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-52063-en.pdf).
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broad.® On the other hand, the CPE Provider determined that a community definition
did not demonstrate a "clear and straightforward membership" if it was too broadly
defined in the application and could not be determined through formal registration, or
was "unbound and dispersed" because the community may not resonate with all
stakeholders that it seeks to represent.® The CPE Provider also determined that a
community definition showed a clear and straightforward membership where the
membership was dependent on having a clear connection to a defined geographic

area.®

FTI observed that the CPE Provider determined that there was "awareness and
recognition of a community as defined by the application among its members" where
membership could be determined through formal registration, certification, or
accreditation (i.e., license, certificate of registration, etc.).92 On the other hand, the CPE
Provider determined that the community as defined in the application did not have
awareness and recognition among its members if the affiliated businesses and sectors
had only a tangential relationship with the core community. In those instances, the CPE

Provider found that the affiliated businesses and sectors would not associate

89 See, e.g., TAXI CPE Report (https://www.icann.org/sites/default/files/tids/taxi/taxi-cpe-1-1025-18840-
en.pdf); LLC CPE Report (https://www.icann.org/sites/default/files/tlds/lic/lic-cpe-1-880-17627-en.pdf);
INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf); and LLP
CPE Report (https://www.icann.org/sites/default/files/tids/llp/lip-cpe-1-880-35508-en.pdf).

%  See Applicant Guidebook, Module 4.2.3 at Pg. 4-11
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

91 OSAKA CPE Report (https://www.icann.org/sites/default/files/tids/osaka/osaka-cpe-1-901-9391-
en.pdf);TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-
69677-en.pdf); CPA (USA) CPE Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1911-
56672-en.pdf); and CPA (AU) CPE Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-
1744-1971-en.pdf).

92 See, e.g., MLS CPE Report (https://www.icann.org/sites/default/files/tids/mls/mis-cpe-1-1888-47714-
en.pdf); GAY CPE Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-1-1713-23699-
en.pdf); TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-
69677-en.pdf); CPA (USA) CPE Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1911-
56672-en.pdf);CPA (AU) CPE Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1744-
1971-en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tlds/eco/eco-cpe-1-912-59314-
en.pdf); HOTEL CPE Report (https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-
en.pdf); and RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-
39123-en.pdf).
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themselves with the community as defined.®* The CPE Provider also determined that
commonality of interest was not enough to satisfy the "awareness and recognition of a
community" element because it did not provide substantive evidence of what the

Applicant Guidebook defines as "cohesion."%

The applications underlying the 12 CPE reports that recorded two points, and the one
CPE report that recorded one point satisfied both aspects of the clearly delineated
prong of the Delineation sub-criterion: the applications demonstrated a "clear and
straightforward membership" of community and an "awareness and recognition of a
community as defined by the application among its members.”®® Of the applications
underlying the 13 CPE reports that recorded zero points for the clearly delineated prong
of the Delineation sub-criterion, six did not satisfy either element for the clearly

delineated prong.®® The applications underlying the seven CPE reports that recorded

9 See, e.g., IMMO CPE Report (https://www.icann.org/sites/default/files/tids/immo/immo-cpe-1-1000-
62742-en.pdf); TAXI CPE Report (https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-
18840-en.pdf); INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-
en.pdf); LLP CPE Report (https://www.icann.org/sites/default/files/tids/lIp/llp-cpe-1-880-35508-en.pdf);
and LLC CPE Report (https://www.icann.org/sites/default/files/tlds/llc/llc-cpe-1-880-17627-en.pdf).

9  See, e.g., ART (eflux) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-
51302-en.pdf); ART (Dadotart) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-
1097-20833-en.pdf); and KIDS CPE Report (https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-
1309-46695-en.pdf).

9 OSAKA CPE Report (https://www.icann.org/sites/default/files/tids/osaka/osaka-cpe-1-901-9391-
en.pdf); TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-
69677-en.pdf); MLS CPE Report (https://www.icann.org/sites/default/files/tlds/mls/mls-cpe-1-1888-47714-
en.pdf); HOTEL CPE Report (https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-
en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tlds/eco/eco-cpe-1-912-59314-en.pdf);
GAY CPE Report (https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-1-1713-23699-en.pdf); GAY 2
CPE Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-rr-1-1713-23699-en.pdf); SPA CPE
Report (https://www.icann.org/sites/default/files/tilds/spa/spa-cpe-1-1309-81322-en.pdf); CPA (USA) CPE
Report (https://www.icann.org/sites/default/files/tilds/cpa/cpa-cpe-1-1911-56672-en.pdf); CPA (AU) CPE
Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1744-1971-en.pdf); MERCK (RH) CPE
Report (https://www.icann.org/sites/default/files/tlds/merck/merck-cpe-1-1702-73085-en.pdf); MERCK
(KGaA) CPE Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-980-7217-en.pdf);
and RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-
en.pdf).

9% IMMO CPE Report (https://www.icann.org/sites/default/files/tids/immo/immo-cpe-1-1000-62742-
en.pdf); GMBH CPE Report (https://www.icann.org/sites/default/files/tlds/gmbh/gmbh-cpe-1-1273-63351-
en.pdf); ART (eflux) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-51302-
en.pdf); ART (Dadotart) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1097-
20833-en.pdf); KIDS CPE Report (https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-

26



zero points for the clearly delineated prong were determined to have demonstrated a
"clear and straightforward membership" of community, but failed to demonstrate an
"awareness and recognition of a community as defined by the application among its
members."%” The applications underlying all 13 of the CPE reports that recorded zero
points failed to satisfy the "awareness" element of the clearly delineated prong of the

Delineation sub-criterion.

b. Organization

Two conditions must be met to fulfill the requirements for organization: (i) there must be
at least one entity mainly dedicated to the community; and (ii) there must be

documented evidence of community activities.®

FTI observed that, where the CPE Provider determined that there was not "at least one
entity mainly dedicated to the community," then the existing entities did not represent a
majority of the community as defined in the application.®® If the CPE Provider
determined that an application failed to satisfy either prong under the "clearly
delineated" analysis (see infra), then the CPE Provider also determined that there was
not "at least one entity mainly dedicated to the community" as defined in the

application.'® All applications that received two points for the Delineation sub-criterion

46695-en.pdf); and SHOP (GMQO) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-
cpe-1-890-52063-en.pdf).

97 TAXI CPE Report (https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-18840-en.pdf);
INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf); LLC CPE
Report (https://www.icann.org/sites/default/files/tlds/lIc/lic-cpe-1-880-17627-en.pdf); LLP CPE Report
(https://www.icann.org/sites/default/files/tids/lp/lip-cpe-1-880-35508-en.pdf); MUSIC (DotMusic Ltd.) CPE
Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-1115-14110-en.pdf); MUSIC
(.music LLC) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-959-51046-
en.pdf); and SHOP (Commercial Connect) CPE Report
(https://www.icann.org/sites/default/files/tids/shop/shop-cpe-1-1830-1672-en.pdf).

98  See Applicant Guidebook, Module 4.2.3 at Pg. 4-11
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

9 See, e.g., IMMO CPE Report (https://www.icann.org/sites/default/files/tids/immo/immo-cpe-1-1000-
62742-en.pdf); TAXI CPE Report (https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-
18840-en.pdf); and GMBH CPE Report (https://www.icann.org/sites/default/files/tids/gmbh/gmbh-cpe-1-
1273-63351-en.pdf).

100 See IMMO CPE Report (https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-62742-
en.pdf); TAXI CPE Report (https://www.icann.org/sites/default/files/tids/taxi/taxi-cpe-1-1025-18840-
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were determined to have "at least one entity mainly dedicated to the community."1°* Of
the applications underlying the 13 CPE reports that recorded zero points and the one
report that recorded one point for the Delineation sub-criterion, all were deemed to lack

"at least one entity mainly dedicated to the community" as defined.%?

With respect to the "documented evidence of community activities" prong, FTI observed

that an application was deemed to have satisfied this condition where community

en.pdf); GMBH CPE Report (https://www.icann.org/sites/default/files/tlds/gmbh/gmbh-cpe-1-1273-63351-
en.pdf); INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf);
LLC CPE Report (https://www.icann.org/sites/default/files/tlds/lIc/lic-cpe-1-880-17627-en.pdf); LLP CPE
Report (https://www.icann.org/sites/default/files/tlds/lIp/llp-cpe-1-880-35508-en.pdf); ART (eflux) CPE
Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-51302-en.pdf); ART (Dadotart)
CPE Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1097-20833-en.pdf); KIDS CPE
Report (https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-46695-en.pdf); MUSIC (.music
LLC) CPE Report (https://www.icann.org/sites/default/files/tids/music/music-cpe-1-959-51046-en.pdf);
SHOP (GMO) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-52063-
en.pdf); SHOP (Commercial Connect) CPE Report
(https://www.icann.org/sites/default/files/tids/shop/shop-cpe-1-1830-1672-en.pdf); and MUSIC (DotMusic
Ltd.) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-1115-14110-en.pdf).

101 OSAKA CPE Report (https://www.icann.org/sites/default/files/tlds/osaka/osaka-cpe-1-901-9391-
en.pdf); TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-
69677-en.pdf); MLS CPE Report (https://www.icann.org/sites/default/files/tlds/mls/mls-cpe-1-1888-47714-
en.pdf); HOTEL CPE Report (https://www.icann.org/sites/default/files/tids/hotel/hotel-cpe-1-1032-95136-
en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tlds/eco/eco-cpe-1-912-59314-en.pdf);
GAY CPE Report (https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-1-1713-23699-en.pdf); GAY 2
CPE Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-rr-1-1713-23699-en.pdf); SPA CPE
Report (https://www.icann.org/sites/default/files/tilds/spa/spa-cpe-1-1309-81322-en.pdf); CPA (USA) CPE
Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1911-56672-en.pdf); CPA (AU) CPE
Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1744-1971-en.pdf); MERCK (RH) CPE
Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-1702-73085-en.pdf); and MERCK
(KGaA) CPE Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-980-7217-en.pdf).

102 IMMO CPE Report (https://www.icann.org/sites/default/files/tids/immo/immo-cpe-1-1000-62742-
en.pdf); TAXI CPE Report (https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-18840-
en.pdf); GMBH CPE Report (https://www.icann.org/sites/default/files/tlds/gmbh/gmbh-cpe-1-1273-63351-
en.pdf); INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf);
LLC CPE Report (https://www.icann.org/sites/default/files/tlds/lIc/lic-cpe-1-880-17627-en.pdf); LLP CPE
Report (https://www.icann.org/sites/default/files/tlds/lIp/llp-cpe-1-880-35508-en.pdf); ART (eflux) CPE
Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1675-51302-en.pdf); ART (Dadotart)
(https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1097-20833-en.pdf); KIDS CPE Report
(https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-46695-en.pdf); MUSIC (.music LLC)
CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-959-51046-en.pdf); SHOP
(GMO) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-52063-en.pdf);
SHOP (Commercial Connect) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-
1830-1672-en.pdf); MUSIC (DotMusic Ltd.) CPE Report
(https://www.icann.org/sites/default/files/tids/music/music-cpe-1-1115-14110-en.pdf); and RADIO CPE
Report (https://www.icann.org/sites/default/files/tids/radio/radio-cpe-1-1083-39123-en.pdf).
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activities were documented through formal membership or registration.'®* On the other
hand, if the CPE Provider determined that an application was unable to demonstrate
that there existed at least one entity mainly dedicated to the community as defined, then
that application did not satisfy this prong. Of the applications underlying the 12 CPE
reports that recorded two points for the Delineation sub-criterion, all satisfied the
"documented evidence of community activities" prong.’® All of the applications
underlying the 14 CPE reports that were deemed to lack "at least one entity mainly
dedicated to the community" as defined in the application, were also deemed to lack

"documented evidence of community activities."%

103 Seeg, e.g., HOTEL CPE Report (https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-
95136-en.pdf); CPA (USA) CPE Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1911-
56672-en.pdf); and TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-
1723-69677-en.pdf).

104 OSAKA CPE Report (https://www.icann.org/sites/default/files/tlds/osaka/osaka-cpe-1-901-9391-
en.pdf); TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-
69677-en.pdf); MLS CPE Report (https://www.icann.org/sites/default/files/tlds/mls/mls-cpe-1-1888-47714-
en.pdf); HOTEL CPE Report (https://www.icann.org/sites/default/files/tids/hotel/hotel-cpe-1-1032-95136-
en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tlds/eco/eco-cpe-1-912-59314-en.pdf);
GAY CPE Report (https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-1-1713-23699-en.pdf); GAY 2
CPE Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-rr-1-1713-23699-en.pdf); SPA CPE
Report (https://www.icann.org/sites/default/files/tilds/spa/spa-cpe-1-1309-81322-en.pdf); CPA (USA) CPE
Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1911-56672-en.pdf); CPA (AU) CPE
Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1744-1971-en.pdf); MERCK (RH) CPE
Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-1702-73085-en.pdf); and MERCK
(KGaA) CPE Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-980-7217-en.pdf).

105 IMMO CPE Report (https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-62742-
en.pdf); TAXI CPE Report (https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-18840-
en.pdf); GMBH CPE Report (https://www.icann.org/sites/default/files/tlds/gmbh/gmbh-cpe-1-1273-63351-
en.pdf); INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf);
LLC CPE Report (https://www.icann.org/sites/default/files/tlds/lIc/lic-cpe-1-880-17627-en.pdf); LLP CPE
Report (https://www.icann.org/sites/default/files/tlds/lIp/llp-cpe-1-880-35508-en.pdf); ART (eflux) CPE
Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1675-51302-en.pdf); ART (Dadotart)
CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1097-20833-en.pdf); KIDS CPE
Report (https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-46695-en.pdf); MUSIC (.music
LLC) CPE Report (https://www.icann.org/sites/default/files/tids/music/music-cpe-1-959-51046-en.pdf);
SHOP (GMO) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-52063-
en.pdf); SHOP (Commercial Connect) CPE Report
(https://www.icann.org/sites/default/files/tids/shop/shop-cpe-1-1830-1672-en.pdf); MUSIC (DotMusic Ltd.)
CPE Report (https://www.icann.org/sites/default/files/tids/music/music-cpe-1-1115-14110-en.pdf); and
RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-en.pdf).
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C. Pre-existence

To fulfill the requirements for pre-existence, the community must have been active prior
to September 2007 (when the new gTLD policy recommendations were completed).'%
Thirteen applications failed to satisfy the pre-existence prong;'?” twelve applications

satisfied this prong.'8

FTI observed that, if the community as defined in the application was determined by the
CPE Provider to be a "construed" community, ' then the CPE Provider also found that
the community did not exist prior to September 2007, even if its constituent parts may

have been active prior to September 2007.11° Further, if the CPE Provider determined

106 Applicant Guidebook, Module 4.2.3 at Pg. 4-11 (https://newgtlds.icann.org/en/applicants/agb/string-
contention-procedures-04jun12-en.pdf).

107 IMMO CPE Report (https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-62742-
en.pdf); TAXI CPE Report (https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-18840-
en.pdf); GMBH CPE Report (https://www.icann.org/sites/default/files/tlds/gmbh/gmbh-cpe-1-1273-63351-
en.pdf); INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf);
LLC CPE Report (https://www.icann.org/sites/default/files/tlds/llc/llc-cpe-1-880-17627-en.pdf); LLP CPE
Report (https://www.icann.org/sites/default/files/tlds/lp/lip-cpe-1-880-35508-en.pdf); ART (eflux) CPE
Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-51302-en.pdf); ART (Dadotart)
CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1097-20833-en.pdf); KIDS CPE
Report (https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-46695-en.pdf); MUSIC (.music
LLC) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-959-51046-en.pdf);
SHOP (GMO) CPE Report (https://www.icann.org/sites/default/files/tids/shop/shop-cpe-1-890-52063-
en.pdf); SHOP (Commercial Connect) CPE Report
(https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-1830-1672-en.pdf); and MUSIC (DotMusic
Ltd.) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-1115-14110-en.pdf).

108 OSAKA CPE Report (https://www.icann.org/sites/default/files/tlds/osaka/osaka-cpe-1-901-9391-
en.pdf); TENNIS CPE Report (https://www.icann.org/sites/default/files/tids/tennis/tennis-cpe-1-1723-
69677-en.pdf); MLS CPE Report (https://www.icann.org/sites/default/files/tlds/mls/mls-cpe-1-1888-47714-
en.pdf); HOTEL CPE Report (https://www.icann.org/sites/default/files/tids/hotel/hotel-cpe-1-1032-95136-
en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tlds/eco/eco-cpe-1-912-59314-en.pdf);
GAY CPE Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-1-1713-23699-en.pdf); GAY 2
CPE Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-rr-1-1713-23699-en.pdf); SPA CPE
Report (https://www.icann.org/sites/default/files/tilds/spa/spa-cpe-1-1309-81322-en.pdf); CPA (USA) CPE
Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1911-56672-en.pdf); CPA (AU) CPE
Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1744-1971-en.pdf); MERCK (RH) CPE
Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-1702-73085-en.pdf); MERCK
(KGaA) CPE Report (https://www.icann.org/sites/default/files/tlds/merck/merck-cpe-1-980-7217-en.pdf);
and RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-
en.pdf).

109 Applicant Guidebook, Module 4.2.3 at Pg. 4-9 (https://newgtlds.icann.org/en/applicants/agb/string-
contention-procedures-04jun12-en.pdf).

10 Seeg, e.g., IMMO CPE Report (https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-
62742-en.pdf); TAXI CPE Report (https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-
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that an application failed to satisfy either prong under the "clearly delineated" analysis
(see infra), then the CPE Provider also determined that the application did not satisfy
the requirements for pre-existence.'"" Each of the applications underlying the 13 CPE
reports that recorded zero points for the Delineation sub-criterion were deemed by the
CPE Provider to set forth a "construed community."'2 Each of the applications
underlying the 12 CPE reports that recorded two points and the one that recorded one
point for the Delineation sub-criterion were determined to have demonstrated pre-

existence prior to September 2007.113

18840-en.pdf); GMBH CPE Report (https://www.icann.org/sites/default/files/tids/gmbh/gmbh-cpe-1-1273-
63351-en.pdf); INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-
en.pdf); LLC CPE Report (https://www.icann.org/sites/default/files/tlds/lIc/lic-cpe-1-880-17627-en.pdf);
LLP CPE Report (https://www.icann.org/sites/default/files/tids/lIp/llp-cpe-1-880-35508-en.pdf); ART (eflux)
CPE Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1675-51302-en.pdf); and ART
(Dadotart) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1097-20833-en.pdf).

1 See Applicant Guidebook, Module 4.2.3 at Pg. 4-10
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

12 IMMO CPE Report (https://www.icann.org/sites/default/files/tids/immo/immo-cpe-1-1000-62742-
en.pdf); TAXI CPE Report (https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-18840-
en.pdf); GMBH CPE Report (https://www.icann.org/sites/default/files/tlds/gmbh/gmbh-cpe-1-1273-63351-
en.pdf); INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf);
LLC CPE Report (https://www.icann.org/sites/default/files/tlds/lIc/lic-cpe-1-880-17627-en.pdf); LLP CPE
Report (https://www.icann.org/sites/default/files/tlds/lIp/llp-cpe-1-880-35508-en.pdf); ART (eflux) CPE
Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-51302-en.pdf); ART (Dadotart)
CPE Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1097-20833-en.pdf); KIDS CPE
Report (https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-46695-en.pdf); MUSIC (.music
LLC) CPE Report (https://www.icann.org/sites/default/files/tids/music/music-cpe-1-959-51046-en.pdf);
SHOP (GMO) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-52063-
en.pdf); SHOP (Commercial Connect) CPE Report
(https://www.icann.org/sites/default/files/tids/shop/shop-cpe-1-1830-1672-en.pdf); and MUSIC (DotMusic
Ltd.) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-1115-14110-en.pdf).

113 OSAKA CPE Report (https://www.icann.org/sites/default/files/tlds/osaka/osaka-cpe-1-901-9391-
en.pdf); TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-
69677-en.pdf); MLS CPE Report (https://www.icann.org/sites/default/files/tlds/mls/mls-cpe-1-1888-47714-
en.pdf); HOTEL CPE Report (https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-
en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tlds/eco/eco-cpe-1-912-59314-en.pdf);
GAY CPE Report (https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-1-1713-23699-en.pdf); GAY 2
CPE Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-rr-1-1713-23699-en.pdf); SPA CPE
Report (https://www.icann.org/sites/default/files/tids/spa/spa-cpe-1-1309-81322-en.pdf); CPA (USA) CPE
Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1911-56672-en.pdf); CPA (AU) CPE
Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1744-1971-en.pdf); MERCK (RH) CPE
Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-1702-73085-en.pdf); MERCK
(KGaA) CPE Report (https://www.icann.org/sites/default/files/tlds/merck/merck-cpe-1-980-7217-en.pdf);
and RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-
en.pdf).
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2. Sub-Criterion 1-B: Extension

The Applicant Guidebook and CPE Guidelines require a community of considerable size

and longevity to receive full points for the Extension sub-criterion.'#

a. Size

Two conditions must be met to fulfill the requirements for size: the community must be
of considerable size and must display an awareness and recognition of a community
among its members. The CPE Provider determined that all community applicants
defined communities of considerable size.''® FTI observed that, where the CPE
Provider determined that the community lacked clear and straightforward membership

or there was not awareness of a community (i.e., where the CPE Provider found that the

114 See Applicant Guidebook, Module 4.2.3 at Pg. 4-10,
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf). See also
CPE Guidelines at Pg. 5 (https://newgtlds.icann.org/en/applicants/cpe/guidelines-27sep13-en.pdf).

5 IMMO CPE Report (https://www.icann.org/sites/default/files/tids/immo/immo-cpe-1-1000-62742-
en.pdf); TAXI CPE Report (https://www.icann.org/sites/default/files/tids/taxi/taxi-cpe-1-1025-18840-
en.pdf); GMBH CPE Report (https://www.icann.org/sites/default/files/tlds/gmbh/gmbh-cpe-1-1273-63351-
en.pdf); INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf);
LLC CPE Report (https://www.icann.org/sites/default/files/tlds/llc/llc-cpe-1-880-17627-en.pdf); LLP CPE
Report (https://www.icann.org/sites/default/files/tlds/lIp/llp-cpe-1-880-35508-en.pdf); ART (eflux) CPE
Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-51302-en.pdf); ART (Dadotart)
CPE Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1097-20833-en.pdf); KIDS CPE
Report (https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-46695-en.pdf); MUSIC (.music
LLC) CPE Report (https://www.icann.org/sites/default/files/tids/music/music-cpe-1-959-51046-en.pdf);
SHOP (GMO) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-52063-
en.pdf); SHOP (Commercial Connect) CPE Report
(https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-1830-1672-en.pdf); and MUSIC (DotMusic
Ltd.) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-1115-14110-en.pdf);
OSAKA CPE Report (https://www.icann.org/sites/default/files/tlds/osaka/osaka-cpe-1-901-9391-en.pdf);
TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-69677-
en.pdf); MLS CPE Report (https://www.icann.org/sites/default/files/tids/mls/mls-cpe-1-1888-47714-
en.pdf); HOTEL CPE Report (https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-
en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tlds/eco/eco-cpe-1-912-59314-en.pdf);
GAY CPE Report (https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-1-1713-23699-en.pdf); GAY 2
CPE Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-rr-1-1713-23699-en.pdf); SPA CPE
Report (https://www.icann.org/sites/default/files/tilds/spa/spa-cpe-1-1309-81322-en.pdf); CPA (USA) CPE
Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1911-56672-en.pdf); CPA (AU) CPE
Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1744-1971-en.pdf); MERCK (RH) CPE
Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-1702-73085-en.pdf); MERCK
(KGaA) CPE Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-980-7217-en.pdf);
and RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-
en.pdf).
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community as defined in the application was not "clearly delineated"), then the CPE
Provider determined that the size requirements could not be met."¢ All of the
applications underlying the 13 CPE Reports that recorded zero points for the "clearly
delineated" prong failed to demonstrate awareness of a community among its
members.""” Therefore, despite the fact that the CPE provider concluded that these 13
applications demonstrated communities of considerable size, all 13 that received zero
points for the "clearly delineated" prong could not satisfy the size requirements.'® Each
of the applications underlying the 12 CPE reports that recorded two points and the one
that recorded one point for the Delineation sub-criterion satisfied the awareness

requirement for the clearly delineated prong.''® Consequently, each of the applications

116 See, e.g., MUSIC (DotMusic Ltd.) CPE Report
(https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-1115-14110-en.pdf) (application failed to
satisfy size requirements because it did not satisfy the awareness requirement of the "clearly delineated"
prong); IMMO CPE Report (https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-62742-
en.pdf) (application failed to satisfy size requirements because it did not satisfy either the clear and
straightforward membership requirement or the awareness requirement of the clearly delineated prong).

"7 IMMO (https://www.icann.org/sites/default/files/tids/immo/immo-cpe-1-1000-62742-en.pdf); TAXI CPE
Report (https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-18840-en.pdf); GMBH CPE
Report (https://www.icann.org/sites/default/files/tids/gmbh/gmbh-cpe-1-1273-63351-en.pdf); INC CPE
Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf); LLC CPE Report
(https://www.icann.org/sites/default/files/tlds/lic/lic-cpe-1-880-17627-en.pdf); LLP CPE Report
(https://www.icann.org/sites/default/files/tlds/lIp/lip-cpe-1-880-35508-en.pdf); ART (eflux) CPE Report
(https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1675-51302-en.pdf); ART (Dadotart) CPE
Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1097-20833-en.pdf); KIDS CPE Report
(https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-46695-en.pdf); MUSIC (.music LLC)
CPE Report (https://www.icann.org/sites/default/files/tids/music/music-cpe-1-959-51046-en.pdf); SHOP
(GMO) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-52063-en.pdf);
SHOP (Commercial Connect) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-
1830-1672-en.pdf); and MUSIC (DotMusic Ltd.) CPE Report
(https://www.icann.org/sites/default/files/tids/music/music-cpe-1-1115-14110-en.pdf).

118 See jd.

19 OSAKA CPE Report (https://www.icann.org/sites/default/files/tids/osaka/osaka-cpe-1-901-9391-
en.pdf); TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-
69677-en.pdf); MLS CPE Report (https://www.icann.org/sites/default/files/tlds/mls/mls-cpe-1-1888-47714-
en.pdf); HOTEL CPE Report (https://www.icann.org/sites/default/files/tids/hotel/hotel-cpe-1-1032-95136-
en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tlds/eco/eco-cpe-1-912-59314-en.pdf);
GAY CPE Report (https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-1-1713-23699-en.pdf); GAY 2
CPE Report (https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-rr-1-1713-23699-en.pdf); SPA CPE
Report (https://www.icann.org/sites/default/files/tids/spa/spa-cpe-1-1309-81322-en.pdf); CPA (USA) CPE
Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1911-56672-en.pdf); CPA (AU) CPE
Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1744-1971-en.pdf); MERCK (RH) CPE
Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-1702-73085-en.pdf); MERCK
(KGaA) CPE Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-980-7217-en.pdf);
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underlying the 13 CPE reports that recorded points for Delineation also satisfied the

awareness requirement for size.'?0

b. Longevity

Two conditions must be met to fulfill the requirements for longevity: the community must
demonstrate longevity and must display an awareness and recognition of a community
among its members.?" FTI observed that, where the CPE Provider determined that the
community lacked clear and straightforward membership or there was not awareness of
a community (i.e., where the CPE Provider found that the community as defined in the
application was not "clearly delineated"), then the CPE Provider determined that the
longevity requirement could not be met. Of the 13 CPE Reports that recorded zero
points for the "clearly delineated" prong, all 13 corresponding applications failed to
demonstrate awareness of a community among its members.'??> Therefore, each of the
applications underlying the 13 CPE reports that recorded zero points for the "clearly
delineated" prong could not satisfy the longevity requirements. Because each of the
applications underlying the 12 CPE reports that recorded two points and the one that
recorded one point for the Delineation sub-criterion satisfied the awareness requirement

for the "clearly delineated" prong as well as the pre-existence prong, each of the

and RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-
en.pdf).
120 See id.

21 See Applicant Guidebook, Module 4.2.3 at Pgs. 4-11-4-12
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

122 IMMO CPE Report (https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-62742-
en.pdf); TAXI CPE Report (https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-18840-
en.pdf); GMBH CPE Report (https://www.icann.org/sites/default/files/tlds/gmbh/gmbh-cpe-1-1273-63351-
en.pdf); INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf);
LLC CPE Report (https://www.icann.org/sites/default/files/tlds/lIc/lic-cpe-1-880-17627-en.pdf); LLP CPE
Report (https://www.icann.org/sites/default/files/tlds/lip/lip-cpe-1-880-35508-en.pdf); ART (eflux) CPE
Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1675-51302-en.pdf); ART (Dadotart)
CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1097-20833-en.pdf); KIDS CPE
Report (https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-46695-en.pdf); MUSIC (.music
LLC) CPE Report (https://www.icann.org/sites/default/files/tids/music/music-cpe-1-959-51046-en.pdf);
SHOP (GMO) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-52063-
en.pdf); SHOP (Commercial Connect) CPE Report
(https://www.icann.org/sites/default/files/tids/shop/shop-cpe-1-1830-1672-en.pdf); and MUSIC (DotMusic
Ltd.) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-1115-14110-en.pdf).
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applications that received points for Delineation satisfied both requirements for

longevity.'23

The CPE Guidelines state that if an application obtains zero points for Delineation, an
application will receive zero points for Extension.'?* Accordingly, the 13 applications

that received zero points for Delineation also received zero points for Extension.

One application received three out of a possible four points for the Community
Establishment criterion.’? For the Delineation sub-criterion, the application received
one point because the CPE Provider determined that there was not one entity mainly
dedicated to the community as defined in the application, and therefore the community
as defined in the application was deemed not sufficiently organized.'? The application

received the full two points on the Extension sub-criterion.

Twelve applications received full points on the Community Establishment criterion.
Ultimately, FTI observed that the CPE Provider engaged in a consistent evaluation
process that strictly adhered to the criteria and requirements set forth in the Applicant
Guidebook and CPE Guidelines. FTI observed no instances where the CPE Provider's
evaluation process deviated from the applicable guidelines. Based on FTl's

investigation, FTI concludes that the CPE Provider consistently applied the Community

123 OSAKA CPE Report (https://www.icann.org/sites/default/files/tlds/osaka/osaka-cpe-1-901-9391-
en.pdf); TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-
69677-en.pdf); MLS CPE Report (https://www.icann.org/sites/default/files/tlds/mls/mls-cpe-1-1888-47714-
en.pdf); HOTEL CPE Report (https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-
en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tlds/eco/eco-cpe-1-912-59314-en.pdf);
GAY CPE Report (https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-1-1713-23699-en.pdf); GAY 2
CPE Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-rr-1-1713-23699-en.pdf); SPA CPE
Report (https://www.icann.org/sites/default/files/tilds/spa/spa-cpe-1-1309-81322-en.pdf); CPA (USA) CPE
Report (https://www.icann.org/sites/default/files/tilds/cpa/cpa-cpe-1-1911-56672-en.pdf); CPA (AU) CPE
Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1744-1971-en.pdf); MERCK (RH) CPE
Report (https://www.icann.org/sites/default/files/tlds/merck/merck-cpe-1-1702-73085-en.pdf); MERCK
(KGaA) CPE Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-980-7217-en.pdf);
and RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-
en.pdf).

124 See Applicant Guidebook, Module 4.2 at Pg. 4-12,
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

125 RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-
en.pdf).
126 |d. at Pgs. 2-3.
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Establishment criterion in all CPEs. While the CPE Provider awarded different scores to
different applications, the scoring decisions were based on the same rationale, namely
a failure to satisfy the requirements that are set forth in the Applicant Guidebook and
CPE Guidelines.

B. The Nexus Criterion (Criterion 2) was Applied
Consistently in all CPEs.

To assess whether the Nexus criterion was applied consistently, FTI evaluated how the
CPE Provider applied each sub-criterion, i.e., Nexus and Uniqueness. In doing so, FTI
considered whether the CPE Provider approached in a consistent manner the questions
that, pursuant to the Applicant Guidebook and CPE Guidelines, must be asked by the
CPE Provider when evaluating each sub-criterion. In order to complete this evaluation,
FTI reviewed the CPE Provider's scoring and corresponding rationale for each sub-
criterion for Nexus for each report and compared all CPE reports to each other to
determine if the CPE Provider applied each sub-criterion consistently and in accordance
with the Applicant Guidebook and CPE Guidelines.

As noted above, the Nexus criterion is measured by two sub-criterion: (i) Nexus (worth
three points); and (ii) Uniqueness (worth one point)."?” While some applications

received full points for the Nexus criterion and others did not,'?® the CPE Provider's

127" Applicant Guidebook, Module 4.2.3 at Pgs. 4-12-4-13
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

128 Of the 26 CPE reports, the CPE Provider determined that 19 applications received zero points for
Nexus. SHOP (Commercial Connect) CPE Report
(https://www.icann.org/sites/default/files/tilds/shop/shop-cpe-1-1830-1672-en.pdf); ART (Dadotart) CPE
Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1097-20833-en.pdf); LLC CPE Report
(https://www.icann.org/sites/default/files/tlds/lic/lic-cpe-1-880-17627-en.pdf); LLP CPE Report
(https://www.icann.org/sites/default/files/tids/lp/lip-cpe-1-880-35508-en.pdf); INC CPE Report
(https://www.icann.org/sites/default/files/tids/inc/inc-cpe-1-880-35979-en.pdf); TAXI CPE Report
(https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-18840-en.pdf); KIDS CPE Report
(https://www.icann.org/sites/default/files/tids/kids/kids-cpe-1-1309-46695-en.pdf); SHOP CPE Report
(https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-52063-en.pdf); IMMO CPE Report
(https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-62742-en.pdf); GMBH CPE Report
(https://www.icann.org/sites/default/files/tlds/gmbh/gmbh-cpe-1-1273-63351-en.pdf); MUSIC (.music LLP)
CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-959-51046-en.pdf); MERCK
(KGaA) CPE Report (https://www.icann.org/sites/default/files/tlds/merck/merck-cpe-1-980-7217-en.pdf);
MERCK (RH) CPE Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-1702-73085-
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findings in this regard were not the result of inconsistent application of the criterion.
Rather, based on FTlI's investigation, it was observed that all applications were

evaluated on a consistent basis by the CPE Provider.

1.  Sub-Criterion 2-A: Nexus

To receive a partial score of two points for Nexus,'?® the applied-for string must identify

the community. According to the Applicant Guidebook, "'Identify' means that the
applied-for string closely describes the community or the community members, without
over-reaching substantially beyond the community."'®® In order to receive the maximum
score of three points, the applied-for string must: (i) "identify" the community; and (ii)
match the name of the community or be a well-known short-form or abbreviation of the

community.

FTI observed that the CPE Provider determined that the applications underlying 19 CPE
reports received zero points for the Nexus sub-criterion because, in the CPE Provider's
determination, the applications failed to satisfy both of the requirements described
above. First, for the applications underlying 11 of the 19 CPE reports that recorded
zero points for the Nexus sub-criterion, the CPE Provider determined that the applied-

for string did not identify the community because it substantially overreached the

en.pdf); GAY CPE Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-1-1713-23699-
en.pdf); GAY 2 CPE Report (https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-rr-1-1713-23699-
en.pdf); CPA (USA) CPE Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1911-56672-
en.pdf); CPA (AU) CPE Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1744-1971-
en.pdf); TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-
69677-en.pdf); and MLS CPE Report (https://www.icann.org/sites/default/files/tids/mls/mlis-cpe-1-1888-
47714-en.pdf).

129 The Applicant Guidebook does not provide for one point to be awarded for the Nexus sub-criterion.
An application only may receive two points or three points for the Nexus sub-criterion.

130 Applicant Guidebook, Module 4.2.3 at Pg. 4-13 (https:/newgtlds.icann.org/en/applicants/agb/string-
contention-procedures-04jun12-en.pdf).
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community as defined in the application by indicating a wider or related community of

which the applicant is a part but is not specific to the applicant's community.'3!- 132

Second, for the applications underlying eight of the 19 CPE reports that recorded zero
points for the Nexus sub-criterion, the CPE Provider found that the applied-for string did
not match the name of the community or was not a well-known short form or
abbreviation. In this regard, the CPE Provider determined that, although the string
identified the name of the core community members, it failed to match or identify the
peripheral industries and entities included in the definition of the community set forth in
the application. Therefore, there was a misalignment between the proposed string and

the proposed community.'®® In several cases, the CPE Provider's conclusion that the

131 MLS CPE Report (https://www.icann.org/sites/default/files/tlds/mls/mis-cpe-1-1888-47714-en.pdf);
INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf); LLC CPE
Report (https://www.icann.org/sites/default/files/tlds/lIc/lic-cpe-1-880-17627-en.pdf); LLP CPE Report
(https://www.icann.org/sites/default/files/tlds/lp/lip-cpe-1-880-35508-en.pdf); TENNIS CPE Report
(https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-69677-en.pdf); MERCK (KGaA)
CPE Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-980-7217-en.pdf); MERCK
(RH) CPE Report (https://www.icann.org/sites/default/files/tlds/merck/merck-cpe-1-1702-73085-en.pdf);
CPA (USA) CPE Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1911-56672-en.pdf);
CPA (AU) CPE Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1744-1971-en.pdf);
SHOP (Commercial Connect) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-
1830-1672-en.pdf); and SHOP (GMO) CPE Report
(https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-52063-en.pdf).

132 See Applicant Guidebook, Module 4.2.3 Criterion 2 definitions and Criterion 2 guidelines at Pg. 4-13
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

133 GMBH CPE Report (https://www.icann.org/sites/default/files/tids/gmbh/gmbh-cpe-1-1273-63351-
en.pdf) ("While the string identifies the name of the core community members (i.e. companies with the
legal form of a GmbH), it does not match or identify the regulatory authorities, courts and other institutions
that are included in the definition of the community as described in Criterion 1-A."); TAXI CPE Report
(https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-18840-en.pdf) (where community is
defined to include tangentially related industries, applied-for string name of "TAXI" fails to match or
identify the peripheral industries and entities that are included in the defined community); IMMO CPE
Report (https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-62742-en.pdf) (applied for
string identifies only the name of the core community members (primary and secondary real estate
members), but fails to identify peripheral industries and entities described as part of the community by the
applicant and does not match the defined community); ART (Dadotart) CPE Report
(https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1097-20833-en.pdf) ("While the string identifies
the name of the core community members (i.e. artists and organized members of the arts community) it
does not match or identify the art supporters that are included in the definition of the community as
described in Criterion 1-A" such as "audiences, consumers, and donors"); KIDS CPE Report
(https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-46695-en.pdf) (concluding that
although applied-for string identifies the core community members—kids—it fails to closely describe other
community members such as parents, who are not commonly known as "kids"); MUSIC (.music LLC)
CPE Report (https://www.icann.org/sites/default/files/tids/music/music-cpe-1-959-51046-en.pdf) (applied
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string did not identify the entire community was the consequence of the CPE Provider's
finding that the proposed community was not clearly delineated because it described a
dispersed or unbound group of persons or entities.’* Without a clearly delineated

community, the CPE Provider concluded that the one-word string could not adequately

identify the community.

Five CPE reports recorded two points for the Nexus sub-criterion.'®> FTI observed that
these CPE reports recorded partial points because the CPE Provider determined that
the underlying applications satisfied only the two-point requirement for Nexus: the
applied-for string must identify the community.'*¢ The CPE Provider determined that,
although the applied-for string identified the proposed community as defined in the
application, it did not "match" the name of the community nor constitute a well-known
short-form or abbreviation of the community name.'3” Specifically, the CPE Provider
concluded that, for the applications underlying these five CPE reports, the community
definition encompassed individuals or entities that were tangentially related to the

proposed community as defined in the application and therefore, the general public may

for string is over inclusive, identifying more individuals than are included in the defined community); GAY
CPE Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-1-1713-23699-en.pdf) (the applied-
for string refers to a large group of individuals — all gay people worldwide — of which the community as
defined by the applicant is only a part); and GAY 2 CPE Report
(https://www.icann.org/sites/default/files/tids/gay/gay-cpe-rr-1-1713-23699-en.pdf) (applied-for string
"GAY" is commonly used to refer to men and women who identify as homosexual but not necessarily to
others in the defined community).

134 See, e.g., KIDS CPE Report (https://www.icann.org/sites/default/files/tids/kids/kids-cpe-1-1309-
46695-en.pdf); ART (Dadotart) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-
1097-20833-en.pdf); and IMMO CPE Report (https://www.icann.org/sites/default/files/tlds/immo/immo-
cpe-1-1000-62742-en.pdf).

135 HOTEL CPE Report (https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-
en.pdf); ART (eflux) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-51302-
en.pdf) ECO CPE Report (https://www.icann.org/sites/default/files/tids/eco/eco-cpe-1-912-59314-en.pdf);
MUSIC (DotMusic Ltd.) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-
1115-14110-en.pdf); and RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-
cpe-1-1083-39123-en.pdf).

136 Applicant Guidebook, Module 4.2.3 at Pgs. 4-12-4-13
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

137 See, e.g., ECO CPE Report (https://www.icann.org/sites/default/files/tids/eco/eco-cpe-1-912-59314-
en.pdf) (concluding that string "ECQO" identifies community of environmentally responsible organizations,
but is not a match or well-known name because the various organizations in the defined community are
generally identified by use of the word "environment" or by words related to "eco" but not by "eco" itself or
on its own).
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not necessarily associate all of the members of the defined community with the string.'38
Thus, for these applications, there was no "established name" for the applied-for string
to match, as required by the Applicant Guidebook for a full score on Nexus.'® For all
CPE reports that did not record the full three points for the Nexus sub-criterion, the CPE
Provider's rationale was based on the definition of the community as defined in the

application.

Two CPE reports recorded the full three points for the Nexus sub-criterion.'* The CPE
Provider determined that the applied-for string in the applications underlying these two

CPE reports was closely aligned with the community as defined in the application,

138 HOTEL CPE Report (https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-
en.pdf) (applied-for string "HOTEL" identifies core members of the defined community but is not a well-
known name for other members of the community such as hotel marketing associations that are only
related to hotels); MUSIC (DotMusic Ltd.) CPE Report
(https://www.icann.org/sites/default/files/tids/music/music-cpe-1-1115-14110-en.pdf) (concluding that
because the community defined in the application is a collection of many categories of individuals and
organizations, there is no "established name" for the applied-for string to match, as required by the
Applicant Guidebook for a full score on Nexus, but that partial points may be awarded because the string
"MUSIC" identifies all member categories, and successfully identifies the individuals and organizations
included in the applicant's defined community); ECO CPE Report
(https://www.icann.org/sites/default/files/tids/eco/eco-cpe-1-912-59314-en.pdf) (concluding that string
"ECQO" identifies community of environmentally responsible organizations, but is not a match or well-
known name because the various organizations in the defined community are generally identified by use
of the word "environment" or by words related to "eco" but not by "eco" itself or on its own); ART (eflux)
CPE Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1675-51302-en.pdf) (applied-for
string "ART" identifies defined community, but, given the subjective meaning of what constitutes art,
general public may not associate all members of the broadly defined community with the applied-for
string); and RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-
39123-en.pdf) (applied-for string "RADIQ" identifies core members of the defined community but is not a
well-known name for other members of the community such as companies providing specific services that
are only related to radio).

139 See, e.g., MUSIC (DotMusic Limited) CPE Report (
https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-1115-14110-en.pdf).

140 OSAKA CPE Report (https://www.icann.org/sites/default/files/tids/osaka/osaka-cpe-1-901-9391-
en.pdf); and SPA CPE Report (https://www.icann.org/sites/default/files/tlds/spa/spa-cpe-1-1309-81322-
en.pdf).

41 SPA CPE Report at Pg. 4 (https://www.icann.org/sites/default/files/tlds/spa/spa-cpe-1-1309-81322-
en.pdf); and OSAKA CPE Report at Pgs. 3-4 (https://www.icann.org/sites/default/files/tids/osaka/osaka-
cpe-1-901-9391-en.pdf).
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and/or was the established name by which the community is commonly known by

others.2

2. Sub-Criterion 2-B: Uniqueness

To fulfill the requirements for Uniqueness, the string must have no other significant
meaning beyond identifying the community described in the application.'® According to
the Applicant Guidebook and CPE Guidelines, if an application did not receive at least
two points for the Nexus sub-criterion, it could not receive the one point available for the
Uniqueness sub-criterion.' Therefore, the CPE Provider determined that the
applications underlying the 19 CPE reports that recorded zero points for Nexus were
ineligible for a score of one for Uniqueness. Each of the applications underlying the five
CPE reports that recorded two points for Nexus,'#® as well as the applications underlying
the two CPE reports that recorded three points for Nexus, %6 received one point for
Uniqueness. For each of the applications underlying these seven CPE reports, the CPE
Provider determined that the applied-for string had no other significant meaning beyond

identifying the community described in the application.

Ultimately, FTI observed that the CPE Provider engaged in a consistent evaluation
process that strictly adhered to the criteria and requirements set forth in the Applicant
Guidebook and CPE Guidelines. FTI observed no instances where the CPE Provider's

evaluation process deviated from the applicable guidelines pertaining to the Nexus

42 SPA CPE Report at Pgs. 4-5 (https://www.icann.org/sites/default/files/tids/spa/spa-cpe-1-1309-
81322-en.pdf).

143 Applicant Guidebook, Module 4.2.3 at Pg. 4-13 (https://newgtlds.icann.org/en/applicants/agb/string-
contention-procedures-04jun12-en.pdf).

44 See CPE Guidelines at Pgs. 9-10, https://newgtlds.icann.org/en/applicants/cpe/guidelines-27sep13-
en.pdf). See also Applicant Guidebook, Module 4.2.3 at Pg. 4-14
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

45 HOTEL CPE Report (https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-
en.pdf); ART (eflux) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-51302-
en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tlds/eco/eco-cpe-1-912-59314-en.pdf);
MUSIC (DotMusic Ltd.) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-
1115-14110-en.pdf); and RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-
cpe-1-1083-39123-en.pdf).

146 OSAKA CPE Report (https://www.icann.org/sites/default/files/tlds/osaka/osaka-cpe-1-901-9391-
en.pdf); and SPA CPE Report (https://www.icann.org/sites/default/files/tlds/spa/spa-cpe-1-1309-81322-
en.pdf).
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criterion. Based on FTl's investigation, FTI concludes that the CPE Provider
consistently applied the Nexus criterion in all CPEs. While the CPE Provider awarded
different scores to different applications, the scoring decisions were based on the same
rationale, namely a failure to satisfy the requirements that are set forth in the Applicant
Guidebook and CPE Guidelines.

C. The Registration Policies Criterion (Criterion 3) was
Applied Consistently in all CPEs.

To assess whether the Registration Policies criterion was applied consistently, FTI
evaluated how the CPE Provider applied each sub-criterion, (i) Eligibility, (i) Name
Selection, (iii) Content and Use; and (iv) Enforcement. In doing so, FTI considered
whether the CPE Provider approached in a consistent manner the questions that,
pursuant to the Applicant Guidebook and CPE Guidelines, must be asked by the CPE
Provider when evaluating each sub-criterion. In order to complete this evaluation, FTI
reviewed the CPE Provider's scoring and corresponding rationale for each sub-criterion
for Registration Policies for each application and compared all CPE reports to each
other to determine if the CPE Provider applied each sub-criterion consistently and in

accordance with the Applicant Guidebook and CPE Guidelines.

As noted above, the Registration Policies criterion is measured by four sub-criterion: (i)
Eligibility; (ii) Name Selection; (iii) Content and Use; and (iv) Enforcement, each of
which is worth one point."*” While some applications received full points for the
Registration Policies criterion and others did not, the CPE Provider's findings in this
regard were not the result of inconsistent application of the criterion. Rather, based on
FTI's investigation, it was observed that all applications were evaluated on a consistent
basis by the CPE Provider.

47 Applicant Guidebook, Module 4.2.3 at Pgs. 4-14-4-15
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).
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1.  Sub-Criterion 3-A: Eligibility

To fulfill the requirements for Eligibility, the registration policies set forth in the

application must restrict the eligibility of prospective registrants to community
members.'“® All applications received one point for Eligibility. The CPE Provider made
this determination on a consistent basis. Specifically, FTI observed that the CPE
Provider awarded one point for Eligibility for all applications that underwent CPE
because each application restricted eligibility to community members only, as required
by the Applicant Guidebook.4®

In particular, the CPE Provider found that each application contained a registration
policy that restricted eligibility in one of the following ways: (i) by requiring registrants to
be verifiable participants in the relevant community or industry;'®° (ii) by listing the
professions that are eligible to apply;'* (iii) by requiring proof of affiliation through

licenses, certificates of registration or membership, official statements from

148 Id. at Pg. 4-14.
149 Id.

150 OSAKA CPE Report (https://www.icann.org/sites/default/files/tlds/osaka/osaka-cpe-1-901-9391-
en.pdf); HOTEL CPE Report (https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-
en.pdf); ART (eflux) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-51302-
en.pdf); ART (Dadotart) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1097-
20833-en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tlds/eco/eco-cpe-1-912-59314-
en.pdf); KIDS CPE Report (https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-46695-
en.pdf); MUSIC CPE Report (.music LLC) (https://www.icann.org/sites/default/files/tids/music/music-cpe-
1-959-51046-en.pdf); SHOP (GMO) CPE Report (https://www.icann.org/sites/default/files/tids/shop/shop-
cpe-1-890-52063-en.pdf); SHOP (Commercial Connect) CPE Report
(https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-1830-1672-en.pdf); CPA (AICPA) CPE
Report (https://www.icann.org/sites/default/files/tilds/cpa/cpa-cpe-1-1911-56672-en.pdf); CPA (AU) CPE
Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1744-1971-en.pdf); MUSIC (DotMusic
Ltd.) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-1115-14110-en.pdf);
TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-69677-
en.pdf); LLC CPE Report (https://www.icann.org/sites/default/files/tlds/lIc/lic-cpe-1-880-17627-en.pdf);
INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf); LLP CPE
Report (https://www.icann.org/sites/default/files/tids/lIp/lip-cpe-1-880-35508-en.pdf); GAY CPE Report
(https://www.icann.org/sites/default/files/tids/gay/gay-cpe-1-1713-23699-en.pdf); GAY 2 CPE Report
(https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-rr-1-1713-23699-en.pdf); SPA CPE Report
(https://www.icann.org/sites/default/files/tids/spa/spa-cpe-1-1309-81322-en.pdf); MERCK (RH) CPE
Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-1702-73085-en.pdf); and MERCK
(KGaA) CPE Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-980-7217-en.pdf).

151 IMMO CPE Report (https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-62742-
en.pdf).
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superordinate authorities, or owners of trademarks;'%? (iv) by requiring registrants to be
members of specified organizations linked to or involved in the functions relating to the
applied-for community;'%? (v) by requiring that the registered domain name be "accepted
as legitimate; and beneficial to the cause and values of the radio industry; and
commensurate with the role and importance of the registered domain name; and in

good faith at the time of registration and thereafter."'%

2. Sub-Criterion 3-B: Name Selection

To fulfill the requirements for Name Selection, the application’s registration policies for
name selection for registrants must be consistent with the articulated community-based

purpose of the applied-for gTLD.55

In the sub-criterion for Name Selection, five CPE reports recorded zero points.'® The
CPE Provider made this determination on a consistent basis. Specifically, FTI observed
that the CPE Provider awarded zero points to these five applications because each
failed to satisfy a required element of the CPE Guidelines, including: (i) the name
selection rules were too vague to be consistent with the purpose of the community;'s7 (ii)

there were no comprehensive name selection rules;'8 (iii) there were no restrictions or

152 TAXI CPE Report (https://www.icann.org/sites/default/files/tids/taxi/taxi-cpe-1-1025-18840-en.pdf);.

153 MLS CPE Report (https://www.icann.org/sites/default/files/tlds/mls/mis-cpe-1-1888-47714-en.pdf);
and GmbH CPE Report (https://www.icann.org/sites/default/files/tids/gmbh/gmbh-cpe-1-1273-63351-
en.pdf).

154 RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-
en.pdf).

155 See Applicant Guidebook, Module 4.2.3 at Pg. 4-15
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

156 IMMO CPE Report (https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-62742-
en.pdf); ART (eflux) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-51302-
en.pdf); MUSIC (.music LLC) CPE Report (https://www.icann.org/sites/default/files/tids/music/music-cpe-
1-959-51046-en.pdf); SHOP (Commercial Connect) CPE Report
(https://www.icann.org/sites/default/files/tids/shop/shop-cpe-1-1830-1672-en.pdf); and MERCK (RH) CPE
Report (https://www.icann.org/sites/default/files/tlds/merck/merck-cpe-1-1702-73085-en.pdf).

157 IMMO CPE Report (https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-62742-
en.pdf).

158 ART (eflux) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-51302-
en.pdf).
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guidelines for name selection;' (iv) the rules did not refer to the community-based

purpose;'® and (v) the applicant had not finalized name selection criteria.®"

Twenty-one CPE reports recorded one point for Name Selection.'®? The CPE Provider
made this determination on a consistent basis. Specifically, FTI observed that the CPE
Provider awarded one point to the applications underlying these CPE reports because
the applications set forth registration policies for name selection that were consistent
with the articulated community-based purpose of the applied-for gTLD, as required by
the Applicant Guidebook.63

The CPE Provider determined that the applications demonstrated adherence to the

Name Selection sub-criterion by: (i) outlining a comprehensive list of name selection

159 MUSIC (.music LLC) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-
959-51046-en.pdf).

160 SHOP (Commercial Connect) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-
cpe-1-1830-1672-en.pdf).

61 MERCK (RH) CPE Report CPE Report (https://www.icann.org/sites/default/files/tlds/merck/merck-
cpe-1-1702-73085-en.pdf).

162 TAXI CPE Report (https://www.icann.org/sites/default/files/tids/taxi/taxi-cpe-1-1025-18840-en.pdf);
OSAKA CPE Report (https://www.icann.org/sites/default/files/tlds/osaka/osaka-cpe-1-901-9391-en.pdf);
TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-69677-
en.pdf); MLS CPE Report (https://www.icann.org/sites/default/files/tids/mls/mls-cpe-1-1888-47714-
en.pdf); GMBH CPE Report (https://www.icann.org/sites/default/files/tlds/gmbh/gmbh-cpe-1-1273-63351-
en.pdf); LLC CPE Report (https://www.icann.org/sites/default/files/tlds/lIc/lic-cpe-1-880-17627-en.pdf);
INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf); LLP CPE
Report (https://www.icann.org/sites/default/files/tlds/lp/lip-cpe-1-880-35508-en.pdf); RADIO CPE Report
(https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-en.pdf); HOTEL CPE Report
(https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-en.pdf); ART (Dadotart) CPE
Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1097-20833-en.pdf); ECO CPE Report
(https://www.icann.org/sites/default/files/tids/eco/eco-cpe-1-912-59314-en.pdf); KIDS CPE Report
(https://www.icann.org/sites/default/files/tids/kids/kids-cpe-1-1309-46695-en.pdf); GAY CPE Report
(https://www.icann.org/sites/default/files/tids/gay/gay-cpe-1-1713-23699-en.pdf); GAY 2 CPE Report CPE
Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-rr-1-1713-23699-en.pdf); SHOP (GMO)
CPE Report (https://www.icann.org/sites/default/files/tids/shop/shop-cpe-1-890-52063-en.pdf); SPA CPE
Report (https://www.icann.org/sites/default/files/tlds/spa/spa-cpe-1-1309-81322-en.pdf); CPA (USA) CPE
Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1911-56672-en.pdf); CPA (AU) CPE
Report (https://www.icann.org/sites/default/files/tilds/cpa/cpa-cpe-1-1744-1971-en.pdf); MUSIC (DotMusic
Ltd.) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-1115-14110-en.pdf);
and MERCK (KGaA) CPE Report (https://www.icann.org/sites/default/files/tlds/merck/merck-cpe-1-980-
7217-en.pdf).

163 Applicant Guidebook, Module 4.2.3 at Pg. 4-15 (https:/newgtlds.icann.org/en/applicants/agb/string-
contention-procedures-04jun12-en.pdf).
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rules;'®* (ii) outlining the types of names that may be registered, while the name
selection rules were consistent with the purpose of the gTLD;"® (iii) specifying that
naming restrictions be specifically tailored to meet the needs of registrants while
maintaining the integrity of the registry, and ensuring that domain names meet certain
technical requirements;6¢ (iv) specifying that the associated boards use their corporate
name or an acronym, while foreign affiliates will also have to include geographical
modifiers in their second level domains;'¢ (v) specifying that the registrant's nexus with
the community and use of the domain must be commensurate with the role of the
registered domain, and with the role and importance of the domain name based on the
meaning an average user would reasonably assume in the context of the domain
name;'%8 (vi) specifying that eligible registrants are entitled to register any domain name
that is not reserved or registered at the time of registration submission while setting

aside a list of domain names that will be reserved for major brands;'®° and (vii) outlining

64 TAXI CPE Report (https://www.icann.org/sites/default/files/tids/taxi/taxi-cpe-1-1025-18840-en.pdf);
LLC CPE Report (https://www.icann.org/sites/default/files/tlds/lIc/llc-cpe-1-880-17627-en.pdf); INC CPE
Report (https://www.icann.org/sites/default/files/tids/inc/inc-cpe-1-880-35979-en.pdf); and LLP CPE
Report (https://www.icann.org/sites/default/files/tlds/lip/lip-cpe-1-880-35508-en.pdf).

165 OSAKA CPE Report (https://www.icann.org/sites/default/files/tlds/osaka/osaka-cpe-1-901-9391-
en.pdf); GMBH CPE Report (https://www.icann.org/sites/default/files/tlds/gmbh/gmbh-cpe-1-1273-63351-
en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tlds/eco/eco-cpe-1-912-59314-en.pdf);
KIDS CPE Report (https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-46695-en.pdf); GAY
CPE Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-1-1713-23699-en.pdf);GAY 2 CPE
Report CPE Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-rr-1-1713-23699-en.pdf);
SHOP (GMO) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-52063-
en.pdf); SPA CPE Report (https://www.icann.org/sites/default/files/tlds/spa/spa-cpe-1-1309-81322-
en.pdf); CPA (USA) CPE Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1911-56672-
en.pdf); CPA (AU) CPE Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1744-1971-
en.pdf); MUSIC (DotMusic Ltd.) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-
cpe-1-1115-14110-en.pdf); and MERCK (KGaA) CPE Report
(https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-980-7217-en.pdf).

166 TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-69677-
en.pdf).

167 MLS CPE Report (https://www.icann.org/sites/default/files/tlds/mls/mls-cpe-1-1888-47714-en.pdf).
168 RADIO CPE Report (https://www.icann.org/sites/default/files/tids/radio/radio-cpe-1-1083-39123-
en.pdf).

69 HOTEL CPE Report (https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-
en.pdf).
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restrictions on reserved names as well as a program providing special provisions for

trademarks and other rules.'7°

3. Sub-Criterion 3-C: Content and Use

To fulfill the requirements for Content and Use, the registration policies set forth in the
application must include rules for content and use for registrants that are consistent with

the articulated community-based purpose of the applied-for gTLD."""

In the sub-criterion for Content and Use, six CPE reports recorded zero points.'”? The
CPE Provider made this determination on a consistent basis. Specifically, FTI observed
that the CPE Provider awarded zero points to the applications underlying six of the CPE
reports for one of three reasons: (i) the rules for content and use for the community-
based purpose were too general or vague;'”® (ii) there was no evidence in the
application of requirements, restrictions, or guidelines for content and use that arose out
of the community-based purpose of the application;'”# or (iii) the policies for content and

use were not finalized.”®

70 ART (Dadotart) CPE Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1097-20833-
en.pdf).

71 Applicant Guidebook, Module 4.2.3 at Pg. 4-16 (https:/newgtlds.icann.org/en/applicants/agb/string-
contention-procedures-04jun12-en.pdf).

72 IMMO CPE Report (https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-62742-
en.pdf); MERCK (RH) CPE Report (https://www.icann.org/sites/default/files/tlds/merck/merck-cpe-1-1702-
73085-en.pdf); and GMBH CPE Report (https://www.icann.org/sites/default/files/tids/gmbh/gmbh-cpe-1-
1273-63351-en.pdf); ART (eflux) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-
1675-51302-en.pdf); MUSIC (.music LLC) CPE Report
(https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-959-51046-en.pdf); and SPA CPE Report
(https://www.icann.org/sites/default/files/tlds/spa/spa-cpe-1-1309-81322-en.pdf).

73 IMMO CPE Report (https://www.icann.org/sites/default/files/tids/immo/immo-cpe-1-1000-62742-
en.pdf); SPA CPE Report (https://www.icann.org/sites/default/files/tlds/spa/spa-cpe-1-1309-81322-
en.pdf); ART (eflux) CPE Report CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-
1675-51302-en.pdf); and GMBH CPE Report (https://www.icann.org/sites/default/files/tids/gmbh/gmbh-
cpe-1-1273-63351-en.pdf).

174 MUSIC (.music LLC) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-
959-51046-en.pdf).

75 MERCK (RH) CPE Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-1702-
73085-en.pdf).
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Twenty CPE reports recorded one point for Content and Use. FTI observed that the
CPE Provider awarded one point to the applications underlying these CPE reports
because the corresponding applications included registration policies for content and
use that were consistent with the articulated community-based purpose of the applied-
for gTLD. The CPE Provider found this to be the case when the application: (i) set forth
specific registration policies for content and use that were tailored to the community-
based purpose of the gTLD;'"® (ii) had policies that stated that content or use could not
be inconsistent with the mission/purpose of the gTLD;'"” or (iii) had prohibitions on

certain types of content and/or abuse.'”®

4. Sub-Criterion 3-D: Enforcement

Two conditions must be met to fulfill the requirements for Enforcement: (i) the

registration policies set forth in the application must include specific enforcement

76 CPA (AU) CPE Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1744-1971-
en.pdf); SHOP (GMO) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-
52063-en.pdf); CPA (USA) CPE Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1911-
56672-en.pdf); KIDS CPE Report (https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-
46695-en.pdf); TAXI CPE Report (https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-
18840-en.pdf); MERCK (KGaA) CPE Report (https://www.icann.org/sites/default/files/tlds/merck/merck-
cpe-1-980-7217-en.pdf); MUSIC (DotMusic Ltd.) CPE Report
(https://www.icann.org/sites/default/files/tids/music/music-cpe-1-1115-14110-en.pdf); SHOP (Commercial
Connect) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-1830-1672-en.pdf);
MLS CPE Report (https://www.icann.org/sites/default/files/tids/mls/mlis-cpe-1-1888-47714-en.pdf);
HOTEL CPE Report (https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-en.pdf)
ART (Dadotart) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1097-20833-
en.pdf); GAY CPE Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-1-1713-23699-
en.pdf); and GAY 2 CPE Report (https://www.icann.org/sites/default/files/tilds/gay/gay-cpe-rr-1-1713-
23699-en.pdf).

77 TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-69677-
en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tids/eco/eco-cpe-1-912-59314-en.pdf);
and RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-
en.pdf).

178 OSAKA CPE Report (https://www.icann.org/sites/default/files/tids/osaka/osaka-cpe-1-901-9391-
en.pdf); INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf);
LLC CPE Report (https://www.icann.org/sites/default/files/tlds/lic/llc-cpe-1-880-17627-en.pdf); and LLP
CPE Report (https://www.icann.org/sites/default/files/tlds/llp/lip-cpe-1-880-35508-en.pdf).
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measures constituting a coherent set; and (ii) the application must set forth appropriate

appeal mechanisms.'"?

In the sub-criterion for Enforcement, 14 CPE reports recorded zero points.'® The CPE
Provider made this determination on a consistent basis. Specifically, FTI observed that
the CPE Provider awarded zero points to the applications underlying 13 CPE reports
because each of the relevant applications lacked appeal mechanisms.'® The remaining
CPE report recorded zero points because the corresponding application did not outline
specific enforcement measures constituting a coherent set.’® A coherent set refers to
enforcement measures that ensure continued accountability to the named community,

and can include investigation practices, penalties, and takedown procedures with

79 Applicant Guidebook, Module 4.2.3 at Pg. 4-15 (https:/newgtlds.icann.org/en/applicants/agb/string-
contention-procedures-04jun12-en.pdf).

80 INC CPE Report (https://www.icann.org/sites/default/files/tids/inc/inc-cpe-1-880-35979-en.pdf); LLC
CPE Report (https://www.icann.org/sites/default/files/tlds/lIc/lic-cpe-1-880-17627-en.pdf); LLP CPE Report
(https://www.icann.org/sites/default/files/tids/lip/lip-cpe-1-880-35508-en.pdf); TENNIS CPE Report
(https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-69677-en.pdf); TAXI CPE Report
(https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-18840-en.pdf); IMMO CPE Report
(https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-62742-en.pdf); CPA (USA) CPE
Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1911-56672-en.pdf); MLS CPE Report
(https://www.icann.org/sites/default/files/tilds/mls/mls-cpe-1-1888-47714-en.pdf); GMBH CPE Report
(https://www.icann.org/sites/default/files/tids/gmbh/gmbh-cpe-1-1273-63351-en.pdf); KIDS CPE Report
(https://www.icann.org/sites/default/files/tids/kids/kids-cpe-1-1309-46695-en.pdf); MUSIC (.music LLC)
CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-959-51046-en.pdf); SHOP
(GMO) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-52063-en.pdf);
OSAKA CPE Report (https://www.icann.org/sites/default/files/tlds/osaka/osaka-cpe-1-901-9391-en.pdf);
and ART (eflux) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-51302-
en.pdf).

181 INC CPE Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf); LLC
CPE Report (https://www.icann.org/sites/default/files/tlds/lic/lic-cpe-1-880-17627-en.pdf); LLP CPE Report
(https://www.icann.org/sites/default/files/tids/lip/lip-cpe-1-880-35508-en.pdf); TENNIS CPE Report
(https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-69677-en.pdf); TAXI CPE Report
(https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-18840-en.pdf); IMMO CPE Report
(https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-62742-en.pdf); CPA (USA) CPE
Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1911-56672-en.pdf); MLS CPE Report
(https://www.icann.org/sites/default/files/tids/mls/mls-cpe-1-1888-47714-en.pdf); GMBH CPE Report
(https://www.icann.org/sites/default/files/tids/gmbh/gmbh-cpe-1-1273-63351-en.pdf); KIDS CPE Report
(https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-46695-en.pdf); MUSIC (.music LLC)
CPE Report (https://www.icann.org/sites/default/files/tids/music/music-cpe-1-959-51046-en.pdf); SHOP
(GMO) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-52063-en.pdf);
and OSAKA CPE Report (https://www.icann.org/sites/default/files/tlds/osaka/osaka-cpe-1-901-9391-
en.pdf).

182 ART (eflux) CPE Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1675-51302-
en.pdf).
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appropriate appeal mechanisms. This includes screening procedures for registrants,

and provisions to prevent and remedy any breaches of its terms by registrants.®

Twelve CPE reports recorded one point.’® The CPE Provider made this determination
on a consistent basis. Specifically, FTI observed that the CPE Provider awarded one
point to the applications underlying these CPE reports because the corresponding
applications set forth appeal mechanisms and outlined specific enforcement measures

constituting a coherent set.

Ultimately, FTI observed that the CPE Provider engaged in a consistent evaluation
process that strictly adhered to the criteria and requirements set forth in the Applicant
Guidebook and CPE Guidelines. FTI observed no instances where the CPE Provider's
evaluation process deviated from the applicable guidelines pertaining to the Registration
Policies criterion. Based on FTl's investigation, FTI concludes that the CPE Provider
consistently applied the Registration Policies criterion in all CPEs. While the CPE
Provider awarded different scores to different applications, the scoring decisions were
based on the same rationale, namely a failure to satisfy the requirements that are set
forth in the Applicant Guidebook and CPE Guidelines.

183 See CPE Guidelines at Pg. 14 (https://newgtlds.icann.org/en/applicants/cpe/guidelines-27sep13-
en.pdf).

84 CPA (AU) CPE Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1744-1971-
en.pdf); SPA CPE Report (https://www.icann.org/sites/default/files/tlds/spa/spa-cpe-1-1309-81322-
en.pdf); RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-
en.pdf); HOTEL CPE Report (https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-
en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tlds/eco/eco-cpe-1-912-59314-en.pdf);
MUSIC (DotMusic Ltd.) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-cpe-1-
1115-14110-en.pdf); MERCK (RH) CPE Report
(https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-1702-73085-en.pdf); GAY CPE Report
(https://www.icann.org/sites/default/files/tids/gay/gay-cpe-1-1713-23699-en.pdf); GAY 2 CPE Report
(https://www.icann.org/sites/default/files/tilds/gay/gay-cpe-rr-1-1713-23699-en.pdf); MERCK (KGaA) CPE
Report (https://www.icann.org/sites/default/files/tlds/merck/merck-cpe-1-980-7217-en.pdf); ART
(Dadotart) CPE Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1097-20833-en.pdf);
and SHOP (Commercial Connect) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-
cpe-1-1830-1672-en.pdf).
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D. The Community Endorsement Criterion (Criterion 4)
Was Applied Consistently in all CPEs.

To assess whether the Community Endorsement criterion was applied consistently, FTI
evaluated how the CPE Provider applied each sub-criterion, (i) Support and (ii)
Opposition. In doing so, FTI considered whether the CPE Provider approached in a
consistent manner the questions that, pursuant to the Applicant Guidebook and CPE
Guidelines, must be asked by the CPE Provider when evaluating each sub-criterion. In
order to complete this evaluation, FTI reviewed the CPE Provider's scoring and
corresponding rationale for each sub-criterion for Community Endorsement for each
application and compared all CPE reports to each other to determine if the CPE
Provider applied each sub-criterion consistently and in accordance with the Applicant
Guidebook and CPE Guidelines. 85

As noted above, the Community Endorsement criterion is measured by two sub-
criterion: (i) Support; and (ii) Opposition, each worth two points. While some
applications received full points for the Community Endorsement criterion and others did
not, the CPE Provider's findings in this regard were not the result of inconsistent
application of the criterion. Rather, based on FTl's investigation, it was observed that all

applications were evaluated on a consistent basis by the CPE Provider.

1.  Sub-Criterion 4-A: Support

To receive two points for Support: (i) the applicant must be the recognized community
institution/member organization; (ii) the application has documented support from the

recognized community institution(s)/member organization(s); or (iii) the applicant has

85 In its investigation, FTI observed that the CPE Provider engaged in the following process to evaluate
the Community Endorsement criterion. The CPE Provider sent verification emails to entities that
submitted letters of support or opposition in order to attempt to verify their authenticity. The CPE
Provider's evaluators then logged the results into a database. Separate correspondence tracker
spreadsheets also were maintained by the CPE Provider for each applicant. FTI reviewed all of these
materials in the course of its investigation. See https://newgtlds.icann.org/en/applicants/cpe/panel-
process-07aug14-en.pdf; and https://www.icann.org/en/system/files/correspondence/abruzzese-to-
weinstein-14mar16-en.pdf.
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documented authority to represent the community.'® To receive one point for Support,
the application must have documented support from at least one group with
relevance.'®” Zero points are awarded if the application has "insufficient proof of

support for a score of 1."188

All 26 CPE reports recorded at least one point for Support. Of those, 17 CPE reports
recorded only one point.’® Specifically, FTI observed that the CPE Provider awarded
one point to the applications underlying these CPE reports because the CPE Provider
determined that each application had sufficient documented support from at least one
group with relevance, but could not receive a full score of two points because the
applicant was not the recognized community institution/member organization, the
applicant did not have documented support from the recognized community
institution/member organization, nor did the applicant have documented authority to
represent the community, as required by the Applicant Guidebook.'® In each instance,
the entity(ies) expressing support for the application was not deemed by the CPE

Provider to constitute the recognized institutions that represent the community as

186 See Applicant Guidebook, Module 4.2.3 at Pg. 4-17
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

187 Id.
188 Id.

189 ART (eflux) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-51302-
en.pdf); SHOP (Commercial Connect) CPE Report
(https://www.icann.org/sites/default/files/tids/shop/shop-cpe-1-1830-1672-en.pdf); LLP CPE Report
(https://www.icann.org/sites/default/files/tids/lp/lip-cpe-1-880-35508-en.pdf); LLC CPE Report
(https://www.icann.org/sites/default/files/tlds/lic/lic-cpe-1-880-17627-en.pdf); INC CPE Report
(https://www.icann.org/sites/default/files/tids/inc/inc-cpe-1-880-35979-en.pdf); TAXI CPE Report
(https://www.icann.org/sites/default/files/tids/taxi/taxi-cpe-1-1025-18840-en.pdf); IMMO CPE Report
(https://www.icann.org/sites/default/files/tilds/immo/immo-cpe-1-1000-62742-en.pdf); MUSIC (.music LLC)
CPE Report (https://www.icann.org/sites/default/files/tids/music/music-cpe-1-959-51046-en.pdf); GMBH
CPE Report (https://www.icann.org/sites/default/files/tids/gmbh/gmbh-cpe-1-1273-63351-en.pdf); SHOP
(GMO) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-890-52063-en.pdf);
KIDS CPE Report (https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-46695-en.pdf); GAY
CPE Report (https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-1-1713-23699-en.pdf); GAY 2 CPE
Report (https://www.icann.org/sites/default/files/tilds/gay/gay-cpe-rr-1-1713-23699-en.pdf); MUSIC
(DotMusic Ltd.) CPE Report (https://www.icann.org/sites/default/files/tilds/music/music-cpe-1-959-51046-
en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tids/eco/eco-cpe-1-912-59314-en.pdf);
SPA CPE Report (https://www.icann.org/sites/default/files/tlds/spa/spa-cpe-1-1309-81322-en.pdf); ART
(Dadotart) CPE Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1675-51302-en.pdf)

190 See Applicant Guidebook, Module 4.2.3 at Pg. 4-17
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).
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defined in the application.’' In some cases, this meant that, although the supporting
entity was dedicated to the community, the supporting entity lacked reciprocal
recognition from community members as the entity authorized to represent them.'%? |n
others, the supporting entity did not "represent" the community because the supporting
entity was limited in geographic or thematic scope and, therefore, did not represent the

entire community as defined in the application.®

Nine CPE reports recorded the full two points for Support. Of the applications
underlying these nine CPE reports, FTI observed that four applications received two
points because the CPE Provider determined that the applications had documented
support from the recognized community institution/member organization.’* For the
other applications that received two points, the CPE Provider determined that the
applicant was the recognized community institution/member organization with the

authority to represent the community.’®> Whether the applicant or the supporting entity

191 See 204, supra.

192 See, e.g., GAY CPE Report (https://www.icann.org/sites/default/files/tids/gay/gay-cpe-1-1713-23699-
en.pdf) (concluding that supporting entity is clearly dedicated to the community and it serves the
community and its members in many ways, but is not the "recognized" community institution because it
lacked reciprocal recognition by community members of the organization's authority to represent it as
required by the Applicant Guidebook).

193 Seeg, e.g., IMMO CPE Report (https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-
62742-en.pdf) (relevant groups providing support do not constitute the recognized institutions to represent
the community because they are limited in geographic and thematic scope); and ART (eflux) CPE Report
(https://www.icann.org/sites/default/files/tlds/art/art-cpe-1-1675-51302-en.pdf) (same).

194 RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-39123-
en.pdf); HOTEL CPE Report (https://www.icann.org/sites/default/files/tlds/hotel/hotel-cpe-1-1032-95136-
en.pdf);MERCK (RH) CPE Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-1702-
73085-en.pdf); and OSAKA CPE Report (https://www.icann.org/sites/default/files/tlds/osaka/osaka-cpe-1-
901-9391-en.pdf).

195 CPA (AU) CPE Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1744-1971-
en.pdf); MLS CPE Report (https://www.icann.org/sites/default/files/tids/mls/mls-cpe-1-1888-47714-
en.pdf); CPA (USA) CPE Report (https://www.icann.org/sites/default/files/tlds/cpa/cpa-cpe-1-1911-56672-
en.pdf); TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-1723-
69677-en.pdf); and MERCK (KGaA) CPE Report
(https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-980-7217-en.pdf).
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constituted the recognized community institution was determined based upon consistent

application of the Applicant Guidebook's definition of "recognized."1%

2. Sub-Criterion 4-B: Opposition

To receive two points for Opposition, an application must have no opposition of
relevance.’®” To receive one point, an application may have relevant opposition from no

more than one group of non-negligible size.%®

Nine CPE reports recorded one point for Opposition.'® In each instance, the CPE
Provider determined that the underlying applications received relevant opposition from
no more than one group of non-negligible size. Opposition was deemed relevant on
several grounds: (i) opposition was from a community not identified in the application
but had an association to the applied-for string;2% (ii) the application was subject to a
legal rights objection (LRO);2" or (iii) opposition was not made for any reason forbidden

by the Applicant Guidebook, such as competition or obstruction.20?

196 Applicant Guidebook, Module 4.2.3 at Pgs. 4-17 and 4-18
(https://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-en.pdf).

197 |g. at Pg. 4-17.
198 Id.

199 MERCK (KGaA) CPE Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-980-
7217-en.pdf); MERCK (RH) CPE Report (https://www.icann.org/sites/default/files/tids/merck/merck-cpe-1-
1702-73085-en.pdf); SHOP (Commercial Connect) CPE Report
(https://www.icann.org/sites/default/files/tilds/shop/shop-cpe-1-1830-1672-en.pdf); GAY CPE Report
(https://www.icann.org/sites/default/files/tids/gay/gay-cpe-1-1713-23699-en.pdf); GAY 2 CPE Report
(https://www.icann.org/sites/default/files/tilds/gay/gay-cpe-rr-1-1713-23699-en.pdf); LLP CPE Report
(https://www.icann.org/sites/default/files/tids/lip/lip-cpe-1-880-35508-en.pdf); LLC CPE Report
(https://www.icann.org/sites/default/files/tlds/lic/lic-cpe-1-880-17627-en.pdf); INC CPE Report
(https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf); and MUSIC (.music LLC)
CPE Report (https://www.icann.org/sites/default/files/tids/music/music-cpe-1-959-51046-en.pdf). No CPE
reports recorded zero points for Opposition.

200 |LP CPE Report (https://www.icann.org/sites/default/files/tlds/lIp/lip-cpe-1-880-35508-en.pdf); LLC
CPE Report (https://www.icann.org/sites/default/files/tlds/llc/llc-cpe-1-880-17627-en.pdf); and INC CPE
Report (https://www.icann.org/sites/default/files/tlds/inc/inc-cpe-1-880-35979-en.pdf).

201 MERCK (KGaA) CPE Report (https://www.icann.org/sites/default/files/tlds/merck/merck-cpe-1-980-
7217-en.pdf); and MERCK (RH) CPE Report (https://www.icann.org/sites/default/files/tids/merck/merck-
cpe-1-1702-73085-en.pdf).

202 GAY CPE Report (https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-1-1713-23699-en.pdf);
GAY 2 CPE Report (https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-rr-1-1713-23699-en.pdf);
SHOP (Commercial Connect) CPE Report (https://www.icann.org/sites/default/files/tlds/shop/shop-cpe-1-
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Seventeen CPE reports recorded the full two points for Opposition.?®®> The CPE
Provider determined that the applications corresponding to 17 CPE reports did not have

any letters of relevant opposition.2*4

Ultimately, FTI observed that the CPE Provider engaged in a consistent evaluation
process that strictly adhered to the criteria and requirements set forth in the Applicant
Guidebook and CPE Guidelines. FTI observed no instances where the CPE Provider's
evaluation process deviated from the applicable guidelines pertaining to the Community
Endorsement criterion. Based on FTl's investigation, FTI concludes that the CPE
Provider consistently applied the Community Endorsement criterion in all CPEs. While
the CPE Provider awarded different scores to different applications, the scoring
decisions were based on the same rationale, namely a failure to satisfy the

requirements that are set forth in the Applicant Guidebook and CPE Guidelines.

1830-1672-en.pdf); and MUSIC (.music LLC) CPE Report
(https://www.icann.org/sites/default/files/tids/music/music-cpe-1-959-51046-en.pdf).

203 ART (eflux) CPE Report (https://www.icann.org/sites/default/files/tids/art/art-cpe-1-1675-51302-
en.pdf); MUSIC (DotMusic Ltd.) CPE Report (https://www.icann.org/sites/default/files/tlds/music/music-
cpe-1-1115-14110-en.pdf); ECO CPE Report (https://www.icann.org/sites/default/files/tlds/eco/eco-cpe-1-
912-59314-en.pdf); HOTEL CPE Report (https://www.icann.org/sites/default/files/tids/hotel/hotel-cpe-1-
1032-95136-en.pdf); OSAKA CPE Report (https://www.icann.org/sites/default/files/tlds/osaka/osaka-cpe-
1-901-9391-en.pdf); SPA CPE Report (https://www.icann.org/sites/default/files/tlds/spa/spa-cpe-1-1309-
81322-en.pdf); RADIO CPE Report (https://www.icann.org/sites/default/files/tlds/radio/radio-cpe-1-1083-
39123-en.pdf). TENNIS CPE Report (https://www.icann.org/sites/default/files/tlds/tennis/tennis-cpe-1-
1723-69677-en.pdf); MLS CPE Report (https://www.icann.org/sites/default/files/tlds/mls/mls-cpe-1-1888-
47714-en.pdf); CPA (USA) CPE Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1911-
56672-en.pdf); CPA (AU) CPE Report (https://www.icann.org/sites/default/files/tids/cpa/cpa-cpe-1-1744-
1971-en.pdf); GMBH CPE Report (https://www.icann.org/sites/default/files/tids/gmbh/gmbh-cpe-1-1273-
63351-en.pdf); IMMO CPE Report (https://www.icann.org/sites/default/files/tlds/immo/immo-cpe-1-1000-
62742-en.pdf); SHOP (GMO) CPE Report (https://www.icann.org/sites/default/files/tids/shop/shop-cpe-1-
890-52063-en.pdf); KIDS CPE Report (https://www.icann.org/sites/default/files/tlds/kids/kids-cpe-1-1309-
46695-en.pdf); TAXI CPE Report (https://www.icann.org/sites/default/files/tlds/taxi/taxi-cpe-1-1025-
18840-en.pdf); and ART (Dadotart) CPE Report (https://www.icann.org/sites/default/files/tlds/art/art-cpe-
1-1097-20833-en.pdf).

204 Id.
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VI. The CPE Provider's Use of Clarifying Questions Did
Not Evidence Disparate Treatment.

Throughout the CPE process, the CPE Provider had the option to ask Clarifying
Questions of the applicant about the relevant application.??®> Clarifying Questions were
not intended to permit an applicant to introduce new material or otherwise amend an
application, but rather were a means for the applicant to make its application more clear
and free from ambiguity.?2°¢ The CPE Provider composed the Clarifying Questions and
sent them to ICANN organization, which would transmit the Clarifying Questions to the
applicants. FTI observed that ICANN organization would review the wording of
Clarifying Questions prior to sending them to the applicants. The CPE Provider
confirmed that was done to ensure that the wording of the question was appropriate
insofar as it did not contravene the Applicant Guidebook's guideline that responses to
Clarifying Questions may not be used to introduce new material or amend the
application.?” ICANN organization did not comment on the substance of any Clarifying

Question.

Based on FTI’s investigation, it was observed that the CPE Provider posed Clarifying
Questions seven times in the CPE process. Based on a plain reading, five of the seven
were framed to clarify information in the applications. For example, the CPE Provider
asked a Clarifying Question where it found part of an application to be unclear or
internally inconsistent insofar as the community was defined by the applicant differently

in two different sections of the application.

Two Clarifying Questions related to letters of support. In one application, letters of
support were referenced, but were not submitted with the application materials.

Accordingly, the CPE Provider issued a Clarifying Question identifying the

205 See CPE Frequently Asked Questions at Pg. 4 (https:/newgtlds.icann.org/en/applicants/cpe/fags-
13aug14-en.pdf).

206 |d. at Pgs. 4-5. See also Board Determination, at Pgs. 15-16
(https://www.icann.org/en/system/files/files/reconsideration-15-21-dotgay-bgc-determination-01feb16-
en.pdf).

207 Id.
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administrative error. In the other, the applicant submitted multiple letters of support, but
the CPE Provider was unable to verify the nature and relevance of the support that the
applicant received because the CPE Provider’s verification attempts were unsuccessful.
As a result, the CPE Provider issued a Clarifying Question; this application ultimately

received the full two points for the Support sub-criterion.

Based on FTI's investigation, the CPE Provider did not issue Clarifying Questions on an
inconsistent basis; nor did the CPE Provider's use of Clarifying Questions reflect

disparate treatment of any applicant.

VIl. The CPE Provider's Use of Outside Research.

FTI understands that “certain complainants [have] requested access to the documents
that the CPE panels used to form their decisions and, in particular, the independent
research that the panels conducted.”® This is the subject of Scope 3 of the CPE
Process Review, where FTI will compile the reference material relied upon by the CPE
Provider to the extent such reference material exists for the evaluations that are the

subject of pending Reconsideration Requests.

VIIl. Conclusion

Following a careful and comprehensive investigation, which included several interviews
and an extensive review of available documentary materials, FT| concludes that the
CPE Provider consistently applied the CPE criteria throughout all Community Priority

Evaluations.

208 https://www.icann.org/en/system/files/correspondence/disspain-letter-review-new-gtld-cpe-process-
26apr17-en.pdf.
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January 31, 2018

VIA E-MAIL

ICANN Board of Directors
12025 Waterfront Drive, Suite 300
Los Angeles, CA 90094

Re: Second Expert Opinion of Professor William N. Eskridge, Jr., in Response to
FTI Consulting, Inc.’s Independent Review of the Community Priority
Evaluation Process

Dear Members of the ICANN Board:

On behalf of our client, dotgay LLC (“dotgay”), please find attached the Second Expert
Opinion of Professor William N. Eskridge, Jr., the John A. Garver Professor of
Jurisprudence at the Yale Law School, addressing FTI’s purported “independent” review
of the CPE process.

Professor Eskridge’s Second Expert Opinion unequivocally concludes that FT1 Consulting,
Inc.’s (“FTI”) findings are based on a superficial investigative methodology wholly
unsuited for the purpose of an independent review. His Opinion confirms that the
Economist Intelligence Unit’s (“EIU”) evaluation of dotgay’s application was incorrect,
superficial, and discriminatory. In fact, a strong case could be made that the purported
investigation was undertaken with a pre-determined outcome in mind.

We urge — indeed beseech — the Board (i) to not rely on the FTI Reports in determining
how to proceed with dotgay’s application; (ii) to not hide behind technicalities and process;
(iii) to carefully review Professor Eskridge’s two detailed expert opinions; (iv) to act in
accordance with the spirit and letter of ICANN’s Articles of Incorporation, Bylaws, gTLD
Applicant Guidebook (“AGB”), and the most basic principles of fairness, decency, and
morality; and, on these bases, (v) to approve dotgay’s community priority application.

If the Board needs expert support for its consideration of dotgay’s application, we
respectfully submit that it has Professor Eskridge. Professor Eskridge is a renowned expert
in both legal interpretation and in sexuality, gender, and the law. He is, according to recent
empirical ranking of law review citations, among the ten most-cited legal scholars in
American history. He has delved in to the AGB and the Community Priority Evaluation
(“CPE”) Process, and has provided empirical evidence as to why dotgay’s application
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should be granted community priority status. He has demonstrated that to do otherwise
would be discriminatory and unfair, and he has laid bare a number of fundamental flaws in
FTI’s investigation and analysis. He is available at any time to present his findings to
ICANN’s General Counsel, ICANN’s outside counsel, and to the Board.

Professor Eskridge analyzes two of the three reports drafted by FTI: the “Analysis of the
Application of the Community Priority Evaluation (CPE) Criteria by the CPE Provider in
CPE Reports” (“Scope 2 Report”), and the “Compilation of the Reference Material Relied
Upon by the CPE Provider in Connection with the Evaluations which are the Subject of
Pending Reconsideration Requests” (“Scope 3 Report™). As part of this analysis, Professor
Eskridge identifies the reports’ fundamental errors, performs a substantive review of
dotgay’s application, and explains why dotgay should receive community priory status
based upon a proper application of the CPE criteria to its application.

Professor Eskridge disagrees with the Scope 2 Report’s conclusion that the EIU
consistently applied the CPE criteria throughout the CPE process. After determining that
the “Scope 2 Report is long on description and conclusory statements and short on actual
evaluation,” Professor Eskridge demonstrates several flaws in FTI’s Scope 2 Report:

1. FTI “failed to recognize or engage the many criticisms of the EIU
Panel’s application of ICANN’s and CPE’s guidelines to the dotgay
and other applications.”?

2. FTT’s conclusion, that “the CPE Provider’s scoring decisions were
based on a rigorous and consistent application of the requirements,”>
“was supported by no independent analysis.” In fact, “the approach
followed by FTI was a ‘description’ of the CPE Reports, but not an
‘evaluation’ to determine whether the CPE Reports were actually
following the applicable guidelines.””

3. “Because its personnel simply repeated the analysis announced by
the EIU for the dotgay and other applications, and did not
independently check that analysis against the text and structure of

Second Eskridge Opinion, { 3.

Second Eskridge Opinion, 1 37.
Second Eskridge Opinion, 1 38.
Second Eskridge Opinion, { 38.
Second Eskridge Opinion, { 38.
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ICANN’s guidelines, FTI made the same separate but interrelated
mistakes” as in the CPE Reports.®

4. FTI “completely failed to examine the EIU Panel’s analysis in light
of the text, purpose, and principles found in ICANN’s governing
directives for these applications.”’

Professor Eskridge likewise examines the Scope 3 Report and concludes that the report
“provides evidence that undermines the factual bases for the CPE Report’s conclusions as
to Criterion #2 (Nexus) and Criterion #4 (Community Endorsement).”® His study of the
sources referenced in the Scope 3 Report, the very sources to which the EIU cited in support
of its adverse findings against dotgay, reveals that “some of those sources directly support
dotgay’s position.”® For instance, one of the EIU’s major sources confirms that the term
“gay” is in fact a well-recognized umbrella term for the entire LGBT community —
completely contrary to the EIU’s determination in dotgay’s CPE. How could FTI have
missed this? Is such a blatant omission, coupled with FTI’s superficial analysis, evidence
of intentional discrimination against the gay community by ICANN, the EIU and FTI?

We respectfully submit that the best interests of ICANN as an organization would not be
served by letting this matter go to an Independent Review Process. Accordingly, pursuant
to the Board’ obligation to exercise due diligence, due care, and independent judgment, we
sincerely hope that the Board will (1) review and agree with Professor Eskridge’s expert
opinions; (2) reject the findings made by FTI in the FTI Reports; and (3) grant dotgay’s
community priority application without any further delay.

Sincerely,
Arif Hyder Ali

AAA

Second Eskridge Opinion, 1 42.
Second Eskridge Opinion, { 76.
Second Eskridge Opinion, 1 37.
Second Eskridge Opinion, { 88.
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l. EXECUTIVE SUMMARY

1 Dotgay LLC filed a community-based generic Top-Level Domain (gTLD) application for the
string “.gay”, under procedures and standards established by the Internet Corporation for
Assigned Names and Numbers (ICANN). A Community Priority Evaluation (CPE) Report,
authored by the Economist Intelligence Unit (EIU), identified by FTI Consulting, Inc. as the
CPE Provider, recommended that the application be denied. The predominant reason given
was that dotgay did not meet the nexus requirement between the applied-for string (“.gay”)
and the community of people who do not conform to traditional norms of sexuality and gender,
namely, the community to be served by the string. Also, the EIU Panel authoring the Report
incorrectly awarded dotgay only partial scores for the community endorsement requirement.
Dotgay promptly requested reconsideration of and objected to the conclusions of its CPE
Report, on the grounds that it did not properly follow the directives of the ICANN Guidebook
and the principles of the ICANN Bylaws, was inconsistent with the CPE Reports for other

applications, and rested upon an incomplete understanding of the facts.

2 Responding to the objections that dotgay and other community applicants that were raised
against the CPE process, as well as certain findings of the IRP Panels in the Dot Registry and
Despegar proceedings, the ICANN Board of Directors ordered a CPE Process Review. FTI
Consulting, Inc. (FTI) was retained to conduct the Review. Scope 2 of the Review was
supposed to be an “evaluation of whether the CPE criteria were applied consistently throughout
each CPE Report.” Scope 3 was supposed to be a “compilation of the reference material relied

upon by the CPE Provider * * * for the evaluations which are the subject of pending



Reconsideration Requests,” such as that of dotgay. On December 13, 2017, ICANN published
FTI’s Scope 2 and Scope 3 Reports, as well as its Scope 1 Report. This Second Expert Report

focuses on the Scope 2 and Scope 3 FTI Reports.

The ET1 Scope 2 Report “found no evidence that the CPE Provider’s evaluation process or

reports deviated in any way from the applicable guidelines; nor did FTI observe any instances
where the CPE Provider applied the CPE criteria in an inconsistent manner” (p. 3).
Unfortunately, the FTI Scope 2 Report is long on description and conclusory statements and
short on actual evaluation. At best, it is superficial; at worst, it echoes the errors and confusion
of the CPE Report for dotgay’s application. As | show in this Second Expert Report, the FTI
Scope 2 Report (a) not only fails to correct the EIU Panel’s many erroneous interpretations of
ICANN’s fundamental directives, but sometimes adds new mistakes of its own (such as FTI’s
own erroneous statements about the requirements reflected in Criterion #2, Nexus); (b) fails to
engage with the evident inconsistencies in the EIU Panel’s application of the standards to the
.RADIO, .HOTEL, .OSAKA, and .SPA applications and to the .GAY application; and (c) tries
to paper over the demonstrable fact that the EIU Panel showed no interest in or knowledge of
gay history, made no serious attempt to gain such knowledge, misunderstood the deep
interrelationship among sexual and gender minorities historically and currently, and had no
systematic method for determining how the general population refers to LGBTQUIA people

and their community.

The ET1 Scope 3 Report describes FTT’s compilation of the reference materials relied upon by

the EIU for each of the eight pending Reconsideration Requests, including that of dotgay’s



second evaluation (p. 3 & note 11). A review of the FTI Scope 3 Report confirms the
substantive criticisms of the EIU Panel’s CPE Report on the dotgay application, as outlined in
the previous paragraph. Specifically, the FT1 Scope 3 Report reveals that most of the evidence
relied upon by the EIU Panel was not actually identified in the CPE Report (pp. 35-37), and
confirms that the Panel employed no systematic methodology to determine whether, in fact,
“gay” is a term that describes the broad community that includes transgender and intersex
persons. Moreover, much of the evidence FTI found in the Panel’s working papers actually
supports dotgay’s objections to the CPE Report’s scores for Nexus and Community
Endorsement. This raises serious red flags because it calls into question whether anyone

actually read the sources that the EIU Panel says it consulted.

5 The only proper methodological response to the many failures of the EIU Panel’s
determinations would have been a substantive review of the affected applications, namely, a
review that considered dotgay’s and other applicants’ objections to the EIU Panel’s
interpretations of ICANN directives, its implementation of those directives for different
applications, and the research methodology and findings of the EIU staff.!  FTI chose to
conduct a different kind of review—one that can only be described as superficial and far from
fit for its assigned purpose. Accordingly, in my expert opinion, I do not see how the Board

can rely on FTT’s review and still comply with the requirement of ICANN’s Bylaws that

1 As part of this methodological response, for example, FT1 should have taken into
consideration my Expert Report of September 2016, Professor Lee Badgett’s Expert Report, the
Council of Europe Report, the Recommendation from ICANN’s Ombudsman, and the ICC
Independent Expert Determination. It does not appear to have done any of this.
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decisions must be made by applying documented policies neutrally and objectively, with

integrity and fairness, as well without discrimination.

II.  QUALIFICATIONS OF THE EXPERT

6 |1, the undersigned Professor William N. Eskridge Jr., the John A. Garver Professor of
Jurisprudence at the Yale Law School, have been retained as an expert by dotgay LLC, to
provide an independent expert opinion on the validity of the ICANN Community Priority
Evaluation (CPE) Report prepared by the Economist Intelligence Unit (EIU), which evaluated
dotgay’s community-based application ID 1-1713-23699 for the proposed generic Top-Level

Domain (gTLD) string “.gay”, as well as FTI’s review of the CPE process.

7 | offer myself as an expert both in legal interpretation and in sexuality, gender, and the law. In

both areas, | have published field-establishing casebooks,? leading monographs,® and dozens

2 William N. Eskridge Jr. & Philip Frickey, Cases and Materials on Legislation: Statutes and

the Creation of Public Policy (West 1988, now in its fifth edition); William N. Eskridge Jr. & Nan
D. Hunter, Sexuality, Gender, and the Law (Foundation 1997, now in its fourth edition). See
generally Richard A. Posner, Book Review, 74 Va. L. Rev. 1867 (1988) (reviewing the Eskridge
and Frickey casebook and declaring it the best set of materials, “by far,” ever published in the field
of legislation and suggesting that it would “alter the law school curriculum”).

% For interpretation, consult William N. Eskridge Jr., Interpreting Law: A Primer on How to
Read Statutes and the Constitution (Foundation 2016), and Dynamic Statutory Interpretation
(Harvard 1994), as well as William N. Eskridge Jr., A Republic of Statutes: The New American
Constitution (Yale 2010) (with John Ferejohn). For sexuality, gender, and the law, see William
N. Eskridge Jr., Gaylaw: Challenging the Apartheid of the Closet (Harvard 1999), and
Dishonorable Passions: Sodomy Law in America, 1861-2003 (Viking 2008), and Gay Marriage:
For Better or For Worse? What We Have Learned from the Evidence (Oxford 2006) (co-authored
with Darren Spedale).



of law review articles (most of them cited in my curriculum vitae, which is Appendix 1 to this
Expert Report). According to recent empirical rankings of law review citations, | am among

the ten most-cited legal scholars in American history.*

8 My expert opinion is based on the: (i) background and relevant facts presented herein; (ii)
study of ICANN’s gTLD Applicant Guidebook (AGB), especially Module 4.2.3, “Criterion
#2: Nexus Between Proposed String and Community” and “Criterion #4 Community
Endorsement”; (iii) the history of the terminology in dispute, especially the term “gay” and its
applicability to the community of sexual and gender nonconformists and their allies; and (iv)
standard practices and empirical analyses to determine popular understanding of relevant

terms.

1. BACKGROUND AND RELEVANT ICANN DIRECTIVES

A. DOTGAY’S APPLICATION AND THE CPE REPORT

9 Dotgay LLC filed a community-based generic Top-Level Domain (gTLD) application for the
string “.gay”, under procedures established by ICANN (the Internet Corporation for Assigned

Names and Numbers).

4 According to the 2013 Hein-Online study, | was the sixth most-cited scholar in American
history. See https://help.heinonline.org/2013/11/most-cited-authors-2013-edition/ (most recently
viewed January 23, 2018).



10

11

12

The EIU Panel completed its first evaluation and report on the dotgay application in October
2014, but a procedural error was identified and the BGC determined that the application should
be reevaluated. A second evaluation and report were completed on October 15, 2015.
References in this Second Expert Report will be to the second CPE evaluation and report,

which | shall refer to as the CPE Report.

B. THE GOVERNING DIRECTIVES: ICANN’S BYLAWS AND ITS APPLICANT
GUIDEBOOK

The governing legal materials include ICANN’s Bylaws and its Applicant Guidebook. The
Bylaws establish ICANN’s mission “to coordinate, at the overall level, the global Internet’s
systems of unique identifiers, and in particular to ensure the stable and secure operation of the
Internet’s unique identifier systems.” ICANN Bylaws, Art. I, § 1. One of ICANN’s “Core
Values” is “[s]eeking and supporting broad informed participation reflecting the functional,
geographic, and cultural diversity of the Internet at all levels of policy development and

decision-making.” ICANN Bylaws, Art. I, § 2(4).

Moreover, ICANN “shall not apply its standards, policies, procedures, or practices inequitably
or single out any particular party for disparate treatment unless justified by substantial and
reasonable cause, such as the promotion of effective competition.” ICANN Bylaws, Art. I, §
3 (“Non-Discriminatory Treatment). And ICANN “and its constituent bodies shall operate to
the maximum extent feasible in an open and transparent manner and consistent with procedures

designed to ensure fairness.” ICANN Bylaws, Art. III, § 1.
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ICANN’s Applicant Guidebook sets forth procedures and standards for applications, including
applications for community-based applications such as dotgay’s application. See AGB,
Module 4.2. There are four community priority evaluation criteria: definition of the relevant
“community,” nexus between the proposed string and the community, registration policies,
and community endorsement. AGB, Module 4.2.3. Each criterion carries with it a possible
score of 4 points, for a potential total of 16 points. To secure approval, the applicant must
achieve a score of 14 of 16 points. The EIU Panel awarded dotgay a score of 10 out of 16
points, including a score of 0 out of 4 points for Criterion #2, the community nexus
requirement, and a score of 2 out of 4 points for Criterion #4, the community endorsement

requirement.

C. THE ICANN NEXUS CRITERION AND ITS APPLICATION IN THE CPE REPORT

Module 4.2.3 of the ICANN AGB sets forth four criteria for scoring community-based
applications, such as dotgay’s application. Dotgay’s petition lost 4 of 4 possible points on
Criterion #2, “Nexus Between Proposed String and Community (0-4 Points).” In this part of
this Second Expert Report | focus on the nexus element, which is responsible for 3 of the 4
points. (A uniqueness element accounts for the other point; it was automatically lost when the

EIU Panel awarded 0 of 3 points for the nexus requirement.)

An application merits 3 points for the nexus element if “[t]he string matches the name of the
community or is a well-known short-form or abbreviation of the community.” AGB, p.4-12
(emphasis added). “Name” of the community means ‘the established name by which the

community is commonly known by others.” AGB, p. 4-13. “[F]Jor a score of 3, the essential



16

17

18

19

aspect is that the applied-for string is commonly known by others as the identification/name

of the community.” AGB, p. 4-13.

An application merits 2 points if the “[s]tring identifies the community, but does not qualify
for a score of 3.” AGB, p. 4-12. “Identify” means that “the applied-for string closely describes
the community or the community members, without over-reaching substantially beyond the
community.” AGB, p. 4-13. “As an example, a string could qualify for a score of 2 if it is a

noun that the typical community member would naturally be called in the context.” AGB, p.

4-13.

An application merits 1 point (in addition to the 2 or 3 above) if it demonstrates that there is a
nexus between string and community and, further, that the “[s]tring had no other significant

meaning beyond identifying the community described in the application.” AGB, p. 4-13.

In the CPE Report of October 8, 2015, the EIU Panel awarded dotgay 0 out of 4 possible points
for Criterion #2, including 0 out of 3 possible points for the nexus element. CPE Report, pp.
4-6. Because dotgay secured 10 points from the remaining criteria and needed 14 points for
approval, Criterion #2 was the main reason for its shortfall. If dotgay had secured all 4 points

for Criterion #2, its application would have been approved.

Recall that an application merits 3 points if “[t]he string matches the name of the community
or is a well-known short-form or abbreviation of the community.” AGB, p. 4-12. The CPE

Report dismissed this possibility: “The string does not identify or match the name of the
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community as defined in the application, nor is it a well known short-form or abbreviation of

the community.” CPE Report, p. 5. As | demonstrate below, this is demonstrably not correct.

The CPE Report did not identify precisely what evidence the EIU Panel relied on to conclude
that “gay” is not “a well known short-form or abbreviation of the community” defined in
dotgay’s application, but it did read into the explicit requirement (“a well known short-form or
abbreviation of the community”) an implicit requirement that the string also “identify” the
community and its members. This implicit requirement was taken from the Applicant
Guidebook’s explanation for a partial nexus score. Recall that an application merits 2 points
if the “[s]tring identifies the community, but does not qualify for a score of 3.” AGB, p. 4-12.
It is not clear to me what legal reasoning or prior practice the EIU Panel relied on to import
the “identify” requirement (used in the 2-point evaluation) into the 3-point evaluation. Neither

the EIU Panel nor FTI provided any explanation in this regard.

“Identify” means that “the applied-for string closely describes the community or the
community members, without over-reaching substantially beyond the community.” AGB, p.
4-13. The CPE Report rephrased the ICANN definition to require that the applied-for string
“must ‘closely describe the community or the community members’, i.e., the applied-for string
is what ‘the typical community member would naturally be called.” ” CPE Report, p. 5. Based
upon this narrowing revision of the ICANN criterion, the CPE Report “determined that more
than a small part of the applicant’s defined community [of sexual and gender nonconformists]
is not identified by the applied-for string [.gay], as described below, and that it therefore does

not meet the requirements for Nexus.” CPE Report, p. 5. Specifically, the EIU Panel
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“determined that the applied-for string does not sufficiently identify some members of the
applicant’s defined community, in particular transgender, intersex, and ally individuals.
According to the EIU Panel’s own review of the language used in the media as well as by
organizations that work within the community described by the applicant, transgender,
intersex, and ally individuals are not likely to consider ‘gay’ to be their ‘most common’
descriptor, as the applicant claims.” CPE Report, pp. 5-6. I will return to the EIU Panel’s
representation regarding the “review” it claims to have conducted “of the language used in the

media as well as by organizations that work within the community” below.

The CPE Report did not identify the methodology the EIU Panel followed to support these
sweeping empirical statements. Instead, the CPE Report asserted that “a comprehensive
survey of the media’s language in this field is not feasible,” CPE Report, p. 5 note 10, and that
“a survey of all LGBTQIA organizations globally would be impossible.” CPE Report, p. 5
note 12. While this may be true to a certain extent, there is a significant and material gap

between what the EIU Panel did and what is in fact feasible and indeed easily doable.

Dotgay’s application relied on the common use of “gay” as an umbrella term for the
community of sexual and gender nonconformists. Thus, homosexual men and women,
transgender and intersex persons, and their allies all march in “gay pride” parades, support
“gay rights,” and follow the “gay media.” The EIU Panel conceded this point (CPE Report, p.
7) but nevertheless took the position that “gay” is “most commonly used to refer to both men
and women who identify as homosexual, and not necessarily to others.” CPE Report, p. 6.

Citing two articles (one in Time and the other in Vanity Fair), the Report found that there are

10
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“many similar transgender stories in the media where ‘gay’ is not used to identify the subject.”

CPE Report, pp. 6-7 and note 14.

The CPE Report also conceded that “gay” is used in the media much “more frequently than
terms such as ‘LGBT’ or ‘LGBTQIA’ in reference to both individuals and communities.” CPE
Report, p. 7. Nonetheless, the EIU Panel asserted that there is no evidence that “when ‘gay’ is
used in these articles it is used to identify transgender, intersex, and/or ally individuals or
communities.” CPE Report, p. 7. But, the Panel’s “own review of the news media” (footnote:
the Panel said that “a comprehensive survey of the media’s language is not feasible”) found
that although “gay” is “more common than terms such as ‘LGBT’ or “LGBTQIA’, these terms
are now more widely used than ever.” CPE Report, p. 7 and note 19. This inconsistency is

not addressed anywhere in the CPE Report or by FTI.

The CPE Report conceded that many organizations representing sexual and gender minorities
submitted letters supporting the idea that “gay” is a term describing the community. But the
EIU Panel found significant that some of these same organizations have revised their names to
list various subgroups, usually through the acronym LGBT and its ever-expanding variations.

CPE Report, p. 8.

Based upon this reasoning, the EIU Panel awarded 0 of 3 points for nexus between the applied
for string and the community. As there was no nexus, the Panel awarded 0 of 1 points for

uniqueness. CPE Report, p. 8.

11
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D. THE ICANN COMMUNITY ENDORSEMENT CRITERION AND ITS APPLICATION IN
THE CPE REPORT

Module 4.2.3 of the ICANN AGB sets forth four criteria for scoring community-based
applications; Criterion #4 is “Community Endorsement.” As many as 2 points are awarded
based upon support within the relevant community; as many as 2 points are awarded based
upon lack of opposition within the relevant community. Dotgay’s petition lost 1 of 2 possible

points on each element of Criterion #4.

Under the support element of the community endorsement criterion, 2 points are awarded if
the “[a]pplicant is, or has documented support from, the recognized community
institution(s)/member organization(s) or has otherwise documented authority to represent the
community.” AGB, p. 4-17 (emphasis added). 1 point is awarded if there is “[d]Jocumented
support from at least one group with relevance, but insufficient support for a score of 2.” AGB,
p. 4-17. An applicant will be awarded 1 rather than 2 points if “it does not have support from

a majority of the recognized community institutions/member organizations.” AGB, p. 4-18.

Under the opposition prong of the community endorsement criterion, 2 points are awarded if
there is “[n]o opposition of relevance.” AGB, p. 4-17. 1 point is awarded if there is “[r]elevant

opposition from one group of non-negligible size.” AGB, p. 4-17.

In the CPE Report of October 8, 2015, the EIU Panel awarded dotgay 2 out of 4 possible points
for Criterion #4, including 1 out of 2 possible points for support and one out of 2 possible

points for opposition. CPE Report, pp. 10-11.

12
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The EIU Panel awarded dotgay a partial score (1 point) for support, even though dotgay
submitted strong statements of support from dozens of relevant organizations, including the
International Lesbian, Gay, Bisexual, Trans and Intersex Association (ILGA), which the EIU
Panel identified as perhaps the only “entity mainly dedicated to the entire global community
as defined.” CPE Report, p. 3. The Panel, however, “determined that the applicant was not
the recognized community institution(s)/member organization(s), nor did it have the
documented authority to represent the community, or documented support from the recognized

community institution(s)/member organization(s).” CPE Report, p. 11.

The EIU Panel awarded dotgay a partial score (1 point) for opposition. The reason was that
“there is opposition to the application from one group of non-negligible size.” CPE Report, p.
11. Although the CPE Report did not identify the group, it was the Q Center in Portland,
Oregon. The Q Center is a small, local community center. It is a member of CenterLink, a
national association of around 200 community centers. CenterLink endorsed dotgay’s

application; the Q Center was the only one of its 200 members to oppose the dotgay

application.
E. RECONSIDERATION OF THE CPE REPORT AND THE CPE PROCESS REVIEW BY
FTI
Dotgay objected to the conclusions reached by the CPE Report and requested a

Reconsideration. Specifically, dotgay objected that its application deserved an award of all 4
possible points under Criterion #2, Nexus with the Community. Awarding 0 points, the EIU
Panel made three different errors of legal or factual analysis: (i) interpretive errors, namely,

misreading the explicit criteria laid out in ICANN’s Applicant Guidebook and ignoring

13
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ICANN’s mission and core values; (ii) errors of inconsistency and discrimination, namely,
failure of the EIU to follow its own guidelines for applying Criterion #2 and its discriminatory
application to dotgay’s application when compared with other applications; and (iii) errors of
fact, namely, a misstatement of the empirical evidence (supplied in abundance below) and a
deep misunderstanding of the cultural and linguistic history of sexual and gender minorities in
the world. On September 15, 2016, | submitted an Expert Report documenting these three
errors. In addition, dotgay objected that its application deserved an award of all 4 possible

points under Criterion #4, Community Endorsement.

On October 18, 2016, the ICANN Board Governance Committee responded to the pending
Reconsideration Requests with a CPE Process Review. Scope 2 of that Review was supposed
to be an evaluation of whether the CPE criteria were applied consistently throughout each CPE
Report. Scope 3 was supposed to be a compilation of reference materials relied upon by the
EIU Panel for its evaluations of the applications of the pending Requests, including that of
dotgay. Through counsel, ICANN retained FTI Consulting, Inc.’s Global Risk and
Investigations and Technology Practice (FTI) to conduct the CPE Process Review. On
December 13, 2017, FTI released its three Reports on Scopes 1-3. (This Second Expert Report
will not discuss or analyze the FTI Report on Scope 1, which evaluates the EIU Panel’s

communications.)

FTI’s Report on Scope 2, “Analysis of the Application of the Community Priority Evaluation
(CPE) Criteria by the CPE Provider in CPE Reports,” determined “whether the CPE Provider

consistently applied the CPE criteria throughout each CPE.” FTI Scope 2 Report, p. 2. “FTI

14
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found no evidence that the CPE Provider’s evaluation process or reports deviated in any way
from the applicable guidelines; nor did FTI observe any instances where the CPE Provider

applied the CPE criteria in an inconsistent manner.” FTI Scope 2 Report, p. 3.

FTI’s Report on Scope 3, “Compilation of the Reference Material Relied Upon by the CPE
Provider in Connection with the Evaluations Which Are the Subject of Pending
Reconsideration Requests,” examined the EIU Panel’s “working papers” associated with each
evaluation. FTI Scope 3 Report, p. 3. On the nexus criterion, FT1 observed as many as “23
references to research or reference materials” in the working papers that were not cited in the
CPE Report. FTI Scope 3 Report, pp. 38-39 & note 117. The FTI Report made no effort to
evaluate these materials and so made no determination whether they supported the conclusions
and generalizations of the CPE Report. On the community endorsement criterion, FT1 reported
three sources of information about the Q Center, which was the only opposition to the dotgay

application. FTI Scope 3 Report, p. 40 & note 120.

This Second Expert Report addresses the FTI Scope 2 and Scope 3 Reports as they relate to
the CPE Report for dotgay’s application. This Report will focus on the FTI Reports as they
relate to Criterion #2 (Nexus) and Criterion #4 (Community Endorsement). In my expert
opinion, the FTI Scope 2 Report is not a serious analysis of the many interpretive and factual
problems with the CPE Report. FTI failed to recognize or engage the many criticisms of the
EIU Panel’s application of ICANN’s and CPE’s guidelines to the dotgay and other
applications. Indeed, nothing in the FT1 Scope 2 Report rescues the CPE Report from a variety

of logical and analytical flaws or from its documented inconsistency with other CPE reports.

15



| shall set forth those criticisms in detail below. In my expert opinion, the FTI Scope 3 Report
provides evidence that undermines the factual basis for the CPE Report’s conclusions as to

Criterion #2 (Nexus) and Criterion #4 (Community Endorsement).

IV. TheFTI Scope 2 Report Completely Missed the Important Ways the CPE
Report Misinterpreted or Ignored the Established Directives for
Evaluating Applications

38 The FTI Scope 2 Report “found no evidence that the CPE Provider’s evaluation process or
reports deviated in any way from the applicable guidelines.” FTI Scope 2 Report, p. 3. The
Report quoted the applicable guidelines and claimed to have considered the “concerns raised
in the Reconsideration Requests,” yet still concluded that the “CPE Provider’s scoring
decisions were based on a rigorous and consistent application of the requirements set forth in
the Applicant Guidebook and the CPE Guidelines.” FTI Scope 2 Report, p. 21. The conclusion
was supported by no independent analysis, however. The Report uncritically repeated the
conclusions found in the ETU Panel’s reports and did not ask whether the criteria the EIU Panel
claimed to apply were the criteria laid out in the Applicant Guidebook and other authorities,
some of which the EIU Panel and FTI ignored altogether. E.g., FTI Scope 2 Report, pp. 37-
41 (Nexus). The approach followed by FTI was a “description” of the CPE Reports, but not an
“evaluation” to determine whether the CPE Reports were actually following the applicable

guidelines. As regards the dotgay application, they were decidedly not.

16
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A. IN ITS ANALYSIS OF THE NEXUS CRITERION, THE CPE REPORT MISREAD
ICANN’S APPLICANT GUIDEBOOK AND IGNORED ITS BYLAWS

The FTI Scope 2 Report says that EIU personnel “stated that they were strict constructionists
and used the Applicant Guidebook as their ‘bible.”” FTI Scope 2 Report, p. 10. If it were true
that the EIU considered the Guidebook to be its “Bible,” its personnel were far from strict
constructionists—they were heretics who rewrote rather than interpreted the Guidebook’s rules

for Criterion #2, especially its nexus element.

Recall the requirements ICANN has set forth, explicitly, for the nexus element in its Applicant
Guidebook: An application merits 3 points if “[t]he string matches the name of the community
or is a well-known short-form or abbreviation of the community.” AGB, p. 4-12 (emphasis
added). “Name” of the community means ‘the established name by which the community is
commonly known by others.” AGB, p. 4-13. “[F]or a score of 3, the essential aspect is that
the applied-for string is commonly known by others as the identification/name of the

community.”

An application merits 2 points if the “[s]tring identifies the community, but does not qualify
for a score of 3.” AGB, p. 4-12. “Identify” means that “the applied-for string closely describes
the community or the community members, without over-reaching substantially beyond the
community.” AGB, p. 4-13. “As an example, a string could qualify for a score of 2 if it is a
noun that the typical community member would naturally be called in the context.” AGB, p.

4-13.

17
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legal text, as understood in the context of the principles and purposes of the legal document.®
As a matter of ordinary meaning, and therefore proper legal interpretation, the CPE Report
made three separate but interrelated mistakes. Because its personnel simply repeated the
analysis announced by the EIU for the dotgay and other applications, and did not independently
check that analysis against the text and structure of ICANN’s guidelines, FTI made the same

separate but interrelated mistakes. FTI Scope 2 Report, pp. 37-41.

1. The EIU Panel and FT1 Substantially Ignored the Primary Test for
Nexus: Is the Proposed String “a Well Known Short-Form or
Abbreviation of the Community”?

To begin with, the EIU Panel and FT1 systematically ignored the Applicant Guidebook’s focus
on whether the proposed string (“.gay”) is “a well known short-form or abbreviation of the
community” (3 points) or “closely describes the community” (2 points) (emphasis added in
both quotations). Notice the precise language, especially the language set in bold. The
proposed string does not have to be “the only well known short-form or abbreviation of the

community” and does not have to be “the only term that closely describes the community”

> The proposition in text is explained and defended in virtually all the leading books on statutory,
treaty, and contract interpretation, including such works as Aharon Barak, Purposive

Interpretation in Law (2005); William N. Eskridge Jr., Interpreting Law: A Primer on How to
Read Statutes and the Constitution (2016); Antonin Scalia & Bryan A. Garner, Reading Law: The
Interpretation of Legal Texts 37—38 (2012); Antonin Scalia, A Matter of Interpretation (1997);
Brian G. Slocum, Ordinary Meaning: A Theory of the Most Fundamental Principle of Legal
Interpretation (2015).

18
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(bold type for language added for contrast). More important, the primary focus is “the

community,” not just “community members” (an alternative focus for the 2-point score).

For dotgay’s application, the overall community is sexual and gender nonconformists. As set
forth in more detail in Part VV below, this is a community that shares a history of state
persecution and private discrimination and violence because its members do not conform to
the widely asserted natural law norm that God created men and women as opposite and
complementary sexes, whose biological and moral destiny is to engage in procreative sex
within a marriage. “Gay” is “a well known short-form or abbreviation of the community” (the
requirement for 3 points) and also “closely describes the community” (the requirement for 2
points). There is no requirement that “gay”” must be the only umbrella term for the community
or even that it be the most popular term—but in fact “gay” remains the most popular term in
common parlance, as illustrated by the empirical use depicted in Figure 1 below. Figure 1 not

only establishes that “gay” has been a popular word for more than a century, but also
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demonstrates that once “gay rights” became ascendant in the 1990s, the term’s dominance

increased and consolidated. (Appendix 2 describes the methodology underlying Figure 1.)
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Figure 1. A Comparison of the Frequency of “Gay” “Queer” “Lesbian” and “LGBT” in the English
corpus of books published in the United States from 1900 to 2008

2. The EIU Panel and FTI1 Created an “Under-Reach” Test for Nexus
That Is Inconsistent with the Applicant Guidebook and Applied the

New Test to Create a Liberum Veto Inconsistent with ICANN’s Rules
and Bylaws

45 In another major departure from ICANN’s Applicant Guidebook and its Bylaws, the EIU Panel
has introduced a Liberum Veto (Latin for “free veto”) into ICANN’s nexus element. In the
seventeenth and eighteenth-century Polish-Lithuanian Commonwealth, any single legislator
could stop legislation that enjoyed overwhelming majority support, a practice that paralyzed
the Commonwealth’s ability to adopt needed laws and probably contributed to its
dismantlement at the hands of Prussia, Austria, and Russia in the latter half of the eighteenth
century. The EIU Panel created a similar Liberum Veto, by importing a requirement that the
applied-for string (“.gay”) can be vetoed if it “does not sufficiently identify some members of

the applicant’s defined community, in particular transgender, intersex, and ally individuals.”
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CPE Report, p. 5 (emphasis added). In its uncritical presentation, FTI simply repeated the

error. FT1 Scope 2 Report, pp. 37-39.

Where did this Liberum Veto come from? It was not taken from the Applicant Guidebook’s
explicit instructions for the nexus requirement, AGB, p. 4-12, nor was it taken from the
Guidebook’s definitions of “Name” or “Identify,” AGB, p. 4-13. Yet the EIU Panel and FTI
cited the Applicant Guidebook for their misunderstanding of the governing test for the nexus
requirement. Let me walk through the process by which the EIU Panel introduced this mistake,

a mistake completely missed by FTI.

According to the Applicant Guidebook, “Identify,” a key term in the 2-point test, means that
“the applied-for string closely describes the community or the community members, without
over-reaching substantially beyond the community.” AGB, p. 4-13. For the dotgay
application, the EIU Panel recast this Guidebook criterion to require that the applied-for string
“must [1] ‘closely describe the community or the community members’, i.e., the applied-for
string is what [2] ‘the typical community member would naturally be called.” ” CPE Report,
p. 5 (quoting the AGB). Notice that the first part [1] of the Report’s requirement is taken from
the Guidebook’s 2-point nexus requirement and the second part [2] is quoted from an
illustration of one example where the Guidebook’s criterion would be satisfied. Just as the
EIU Panel all but ignored the Applicant Guidebook’s focus on “the community” and refocused
only on “members of the community,” so it ignored the Applicant Guidebook’s focus on an
objective view of the community and refocused only on subjective usages by some members

of the community. And it took subjective usages pretty far by creating a Liberum Veto.
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Moreover, the EIU Panel’s Liberum Veto is contrary to the explicit requirement of the
Applicant Guidebook. Recall that, for its 2-point score, the Guidebook defines “Identify” to
mean that “the applied-for string closely describes the community or the community members,
without over-reaching substantially beyond the community.” AGB, p. 4-13 (emphasis
added). Thus, the Guidebook is concerned with applied-for strings that are much broader than

the community defined in the application:

ICANN AGB Concern: Applied-For String > Community Defined in Application

But that’s not the concern identified by the EIU Panel’s Liberum Veto analysis, which claims
that the applied-for string (“gay”) “under-reaches” substantially short of the whole community.
The EIU Panel’s “under-reaching” concern flips the “over-reaching” concern of the Applicant
Guidebook. In evaluating the dotgay application, the EIU Panel worried that the applied-for

string is narrower than the community defined in the application:

EIU Panel Concern: Applied-For String < Community Defined in Application

The EIU Panel imported its “under-reaching” concern into the Applicant Guidebook, but in
the teeth of the ordinary meaning of its text. The Liberum Veto for “under-reaching” is a
regulatory addition to the Guidebook and not a proper interpretation of the Guidebook, which
only requires that the proposed string be “a well known short-form or abbreviation of the
community” (3 points) or “closely describes the community” (the requirement for 2 points).
There is no requirement that “gay” must be only term, or even the most popular term, that

would be used by every member of the community. On the other hand, the Applicant
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Guidebook does say, for a 2-point score, that the proposed string must “closely describe[e] the
community, without over-reaching substantially beyond the community.” AGB, p. 4-13 (2
points). The explicit concern of the Applicant Guidebook is that the proposed string not “over-
reach”; by omitting parallel language for “under-reach,” the Applicant Guidebook should be
interpreted to allow more latitude for under-reaching.® It is a widely accepted canon of contract,
statutory, and even constitutional interpretation that the expression of one exception suggests

the exclusion of others.’

Stating the matter more simply, and even more at odds with [ICANN’s Applicant Guidebook,
the FTI’s Scope 2 Report identified eight applications (including dotgay’s) where the proposed
“string identified the name of the core community members,” but “failed to match or identify
the peripheral industries and entities included in the definition of the community set forth
in the application.” FTI Scope 2 Report, p. 38 & note 133 (emphasis added). To impose upon
applicants the duty to carefully match each and every conceivable “peripheral” entity or
subgroup to the proposed string would be absurd, and the FTI’s overstatement helps us see
why the Applicant Guidebook avoids this requirement. In our dynamic culture, groups tend to

expand and subdivide. If an applicant had to come up with a term that embraced every

6

The EIU Panel and FTI read the Applicant Guidebook as if it said that the proposed string

must “closely describe[e] the community, without over-reaching substantially beyond the
community and without under-reaching substantially within the community.” AGB, p. 4-13
(new language, implicitly added by the EIU Panel, in bold).

7

Antonin Scalia & Bryan Garner, Reading Law 107-11 (2012); 2A Sutherland Statutes and

Statutory Construction 8 47.23 (7th ed. 2015).
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“peripheral” entity that might be included in its community, ICANN would be pushing those
applicants toward increasing complexity—such as LGBTQIA, “Lesbian, Gay, Bisexual,
Transgender, Queer, Intersex, Allied.” That is too complicated a domain name—and it, too,
would be subject to an “under-reaching” objection because it might not adequately describe
“Asexuals,” a significant portion of the population, or even “Pansexuals,” perhaps a

“peripheral” subgroup, but one that the FTI analysis would consider.

| shall document, in Part \V, how the EIU Panel was mistaken in its application of its “under-
reaching” analysis, another clear error missed by the uncritical analysis by FTI. Here, my point
is that the new Liberum Veto based upon the proposed string’s “under-reach” is a strong
example where the “CPE Provider’s evaluation process or reports deviated * * * from the
applicable guidelines,” contrary to the uncritical assumption of the FTI Scope 2 Report, p. 3.
The “under-reach” analysis and the Liberum Veto are also inconsistent with the CPE

Guidelines, Version 2.0. See EIU, CPE Guidelines, pp. 7-8 (Version 2.0), analyzed below.

3. In Evaluating the Nexus Criterion, the CPE Report Ignored and
Violated ICANN’s Bylaws

Overall, the CPE Report was oblivious to the purposes of the project of assigning names and
to ICANN’s mission and core values. Like dotgay, the EIU Panel fully agreed that there is a
coherent, substantial, and longstanding community of sexual and gender nonconformists who
would benefit from a community-based domain on the Internet. A core value for ICANN is to

* * %

support “broad, informed participation reflecting the cultural diversity of the Internet.”

ICANN Bylaws, Art. I, 8 2(4). A core value in interpretation is to apply directives like those
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in the nexus requirement with an eye on the overall purposes and principles underlying the

enterprise.®

There can be no serious dispute that there is a strong and dynamic community of gender and
sexual minorities, that the members of the community would benefit from a cluster of related
websites, and that dotgay is a community-based group with a rational plan to develop these
websites in a manner that will greatly benefit the public. And the string dotgay proposes—
“.gay”—is ideally suited for these purposes. Conversely, no other string would bring together

<

all the websites of interest to sexual and gender minorities as comprehensively as “.gay.”
Certainly, a longer string—like “.LGBTQIA”—would be less accessible for the general
population or, as | shall demonstrate below, even for the various subgroups within the larger

gay community.

Consider an example. If | asked you to look for data and stories about the suicides of gender
and sexual minorities (a big problem in the world), “suicide.gay” (one of the community-
operated websites proposed in the dotgay application) would be the first thing most people
would think of. Even most politically correct observers (such as the author of this Second
Expert Report) would think “suicide.gay” before they would think “suicide.lgbt” or
“suicide.lgbtqia.” See Figure 1, above. Indeed, many educated people (including the author

of this Second Expert Report) cannot easily remember the correct order of the letters in the

8

See Stephen Breyer, Active Liberty: Interpreting Our Democratic Constitution 85 (2006);

William Eskridge Jr., Interpreting Law 3-11, 105-08 (2016); Robert Katzmann, Judging Statutes
(2015); Antonin Scalia & Bryan Garner, Reading Law 63-66 (2012).
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latter string (“lgbtqgia”). Does a Liberum Veto based on “under-reach” make sense, in light of
these purposes? No, it does not, especially in light of the alternative strings (such as “Igbtqia”).
As | documented in my earlier Expert Report, “gay suicide” is a common locution; the search
of books published between 1950 and 2008 did not register any significant usage for “LGBT

suicide” or “LGBTQIA suicide.”

Not least important, “non-discriminatory treatment” is a fundamental principle identified in
ICANN’s Bylaws. As I shall now show, the EIU Panel’s Liberum Veto based upon a made-
up “under-reaching” test has been fabricated without any notice in its own guidelines. Needless
to say, other CPE evaluations have ignored that fabricated test in cases where it is much more
obviously relevant. Moreover, even if the Applicant Guidebook included an “under-reaching”
test in its nexus requirement, the EIU Panel here has applied it in a most draconian manner,
namely, creating a Liberum Veto wielded apparently just for the purposes of this
recommendation, at least when one compares its use here and in other cases. Consider the next

set of errors.

B. IN ITS APPLICATION OF THE NEXUS CRITERION, THE CPE REPORT WAS
INCONSISTENT WITH THE CPE GUIDELINES AND PREVIOUS CPE REPORTS AND
VIOLATED ICANN’S NON-DISCRIMINATION DIRECTIVE

The FTI Scope 2 Report concluded that “the CPE Provider’s scoring decisions were based
upon a consistent application of the Applicant Guidebook and the CPE Guidelines.” FTI Scope
2 Report, p. 3. As before, the FTI said that it considered the “concerns raised in the
Reconsideration Requests,” yet still concluded that the “CPE Provider’s scoring decisions were

based on a rigorous and consistent application of the requirements set forth in the Applicant
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Guidebook and the CPE Guidelines.” FTI Scope 2 Report, p. 21. As before, this conclusion
is supported by no independent analysis. The FTI Scope 2 Report uncritically repeated the
conclusions found in the CPE Reports and did not discuss or consider the various fairness and
nondiscrimination objections raised by dotgay and other applicants. E.g., FT1 Scope 2 Report,
pp. 37-41 (nexus). This approach is a “description” of the CPE Reports, but is not an
“evaluation” to determine whether the CPE Reports were actually applying the guidelines in a
neutral and nondiscriminatory manner. At least as regards the dotgay application, they were

decidedly not.

1. The CPE Report Was Inconsistent with CPE Guidelines

According to FTI’s interviews with EIU Panel personnel, “the CPE Guidelines were intended
to increase transparency, fairness, and predictability around the assessment process.” FTC
Scope 2 Report, p. 11. Yet the EIU Panel has imported into the nexus element a Liberum Veto
based on “under-reaching” which is strikingly inconsistent with the EIU’s CPE Guidelines.
Rather than transparency, the CPE Guidelines, if read carefully in light of their ordinary
meaning, are a trap for the applicant. Indeed, as applied by the EIU Panel, they open the door

to discriminatory, unfair, and unpredictable application.

Recall that the Applicant Guidebook awards the applicant 2 of 3 nexus points if the applied-
for string “identifies” the community but does not qualify for a score of 3. | believe dotgay
properly qualified for a score of 3, but the CPE Report combined in a confusing way (and

apparently contrary to the precise terms of the Applicant Guidebook) the requirements for full
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(3 point) and partial (2 point) scores. For both, the EIU Panel focused on whether the

application “identified” the community.

“Identify” means that “the applied-for string closely describes the community or the
community members, without over-reaching substantially beyond the community.” AGB, pp.
4-13. The CPE Report rephrased the ICANN criterion to require that the applied-for string
“must ‘closely describe the community or the community members’, i.¢., the applied-for string

is what ‘the typical community member would naturally be called.”” CPE Report, p. 5.

Based upon this revision of the ICANN criterion, the CPE Report “determined that more than
a small part of the applicant’s defined community [of sexual and gender nonconformists] is
not identified by the applied-for string [.gay], as described below, and that it therefore does not
meet the requirements for Nexus.” CPE Report, p. 5. Specifically, the EIU Panel “determined
that the applied-for string does not sufficiently identify some members of the applicant’s
defined community, in particular transgender, intersex, and ally individuals.” CPE Report, pp.

5-6.

As | concluded above, the EIU Panel has imported a new “under-reaching” test into the nexus
analysis—contrary to the Applicant Guidebook’s concern only with “over-reaching.”
Moreover, this report’s unauthorized test is also directly inconsistent with the published CPE
Guidelines, Version 2.0. In its discussion of Criterion #2 (Nexus), the CPE Guidelines
developed by the Economist Intelligence Unit quote the Applicant Guidebook’s definition of
“Identify,” with the “over-reaching” language. Then, the EIU announces its own “Evaluation

Guidelines” for this term, including this:
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“Over-reaching substantially” means that the string indicates a wider geographic

or thematic remit than the community has.

EIU, CPE Guidelines, Version 2.0, p. 7 (emphasis added). The EIU’s CPE Guidelines do not
suggest that the inquiry should be whether the string indicates a “narrower geographic or

thematic remit than the community has” (emphasis for my substitution).

62 The EIU’s CPE Guidelines also discuss inquiries that panels might make, including these two
that | consider most relevant:
Does the string identify a wider or related community of which the applicant is a
part, but is not specific to the applicant’s community?
Does the string capture a wider geographic/thematic remit than the community
has?
EIU, CPE Guidelines, Version 2.0, p. 8 (emphasis in original). Notice that the EIU’s
CPE Guidelines do not include the following inquiries (new language in bold):
Does the string identify a narrower community than that which is revealed in the
applicant’s description of its community?
Does the string capture a narrower geographic/thematic remit than the
community has?
63 Given these CPE Guidelines, one would not expect “under-reaching” decisions, even when an
application clearly presents those concerns. An excellent example is the CPE report for
Application 1-901-9391 (July 29, 2014), which evaluated the community-based application for

the string “.Osaka.” “Members of the community are defined as those who are within the
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Osaka geographical area as well as those who self-identify as having a tie to Osaka, or the
culture of Osaka.” Osaka CPE Report, p. 2. In a nonexclusive list, the applicant identified as
members of the community “Entities, including natural persons who have a legitimate purpose

in addressing the community.” Osaka CPE Report, p. 2.

The applied-for string (“.Osaka”) would seem to be one that very substantially “under-reaches”
the community as defined by the applicant. Apply to the Osaka application the same fussy
analysis that the EIU Panel applied to the dotgay application. Many people who live in Osaka
self-identify as “Japanese” rather than “Osakans.” Many of the people who are in Osaka are
visitors who do not identify with that city. Others are residents of particular neighborhoods,
with which they identify more closely. Shouldn’t the Liberum Veto, grounded upon “under-

reaching,” apply here?

Consider a specific example. Chiio-ku is one of 23 wards in Osaka; it contains the heart of the
financial district and is a popular tourist destination. Many a businessperson, or tourist (this is
a popular Air BnB location), or even resident might say, “I am only interested in Chiio-ku!
The rest of Osaka has no interest for me.” If a fair number of people feel this way, “more than
a small part of the applicant’s defined community is not identified by the applied-for string,”
CPE Report, p. 5, if one were following the logic of the EIU Panel evaluating dotgay’s

application.

I must say that this kind of Liberum Veto evidence would be supremely silly under the criteria
laid out by ICANN in its Application Guidebook (or by the EIU in its CPE Guidelines), but

there is a close parallel between this analysis for “.Osaka” and that posed by the EIU Panel for
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“.gay.” Simply substitute “transgender” for “Chuio-ku” in the foregoing analysis, and you have

the EIU Panel’s evaluation in the CPE Report.

By its broad definition of the community, including “[¢]ntities, including natural persons who
have a legitimate purpose in addressing the community,” the “.Osaka” applicant is screaming
“under-reach.” Or at least suggesting some inquiry on the part of its EIU Panel. Yet the EIU
Panel for the “.0Osaka” application simply concluded that the string “matches the name of the
community”” and awarded the applicant 3 of a possible 3 points for nexus. Osaka CPE Report,
p. 4. “The string name matches the name of the geographical and political area around which
the community is based.” Osaka CPE Report, p, 4. Yes, but the applicant defined the
community much more broadly, to include anybody or any entity with a connection to Osaka.
The EIU Panel simply did not apply an “under-reach” analysis or consider a Liberum Veto in
the Osaka case, because those criteria were not in the Applicant Guidebook or even in the
EIU’s CPE Guidelines. And, it almost goes without saying, the EIU Panel’s analysis for the
dotgay application is strongly inconsistent with the EIU Panel’s lenient analysis for the Osaka

application.

Notwithstanding the foregoing analysis, which was spelled out in my earlier Expert Report,
FTI made no effort to reconcile the EIU Panel’s lenient treatment of the Osaka application and
its draconian treatment of the dotgay application, even though the Osaka application seems
like a more obvious candidate for a Liberum Veto based upon the made-up “under-reaching”
requirement. Instead, FTI simply observed that the Osaka application was awarded full credit

(3 points) for the nexus element of Criterion #2. FTI Scope 2 Report, p. 40.
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2. The CPE Report Was Inconsistent with the EIU Panel’s Own
Previous Reports

Dotgay’s application was not the first time the EIU Panel has performed a nexus analysis
suggesting an “under-reach” of an applied-for string, compared with the identified community.
See FTI Scope 2 Report, pp. 38-39. But even prior cases that might be read to suggest the
possibility of such analysis did not apply it with the ferocity the EIU Panel applied it to the
dotgay application. In particular, the analysis never reached the point of creating a Liberum

Veto.

An earlier CPE Report for Application 1-1032-95136 (June 11, 2014), evaluated whether
“.hotel” should be approved as a top-level domain. The EIU Panel may have performed a kind
of “under-reach” analysis—but it was nowhere as critical as that which it performed for
dotgay’s application, even though the “.hotel” name was a much more dramatic illustration of

“under-reach.”

The applicant wanted a domain that would serve the “global Hotel Community.” It defined its
community in this way: “A hotel is an establishment with services and additional facilities
where accommodation and in most cases meals are available.” Hotel CPE Report, p. 2. The
CPE Report awarded the applicant 15 out of 16 points, including 2 of 3 points for the nexus

requirement and 1 of 1 point for the uniqueness requirement.

In the discussion of the nexus requirement, the EIU Panel observed that “the community also
includes some entities that are related to hotels, such as hotel marketing associations that

represent hotels and hotel chains and which may not be automatically associated with the
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gTLD. However, these entities are considered to comprise only a small part of the
community.” Hotel CPE Report, p. 4. This is a stunning understatement. The applicant’s
broad definition of “hotel” would logically sweep into the “community” resorts, many spas,
bed and breakfasts, the sleeping cars on the Venice-Simplon Orient Express, some cabins in
national parks, and perhaps Air BnB (the home-sharing service). Is the Orient Express’s
sleeping car a “hotel”? There is an actual Orient Express Hotel in Istanbul, Turkey (a big
building with lots of luxury rooms), but I am not aware that the private company running the
current Orient Express train would consider its sleeping cars to be “hotel” rooms. Indeed, the
company might be alarmed at the possibility, given special regulations governing hotels in the

countries through which the Orient Express travels.

The EIU’s “under-reach” analysis of the hotel application was perfunctory at best. A fourth-
grade student would have been able to come up with more examples where the applied-for
string (“.hotel”) did not match the community defined in the application. Contrast the EIU
Panel’s tolerant analysis in the hotel application with its hyper-critical analysis of dotgay’s
application. The contrast becomes even more striking, indeed shocking, when you also
consider the CPE Report’s vague allusions to evidence and its few concrete examples, as well
as the easily available empirical evidence included in this Second Expert Report (reported

below).

Another example of an EIU Panel’s forgiving analysis is that contained in the CPE Report for
Application 1-1309-81322 (July 22, 2015), for “.spa”. The EIU Panel awarded the applicant

14 of 16 possible points, including 4 of 4 possible points for nexus and uniqueness. Like the
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“hotel” applicant, the “.spa” applicant presented more significant problems of “under-reach”

than dotgay’s application did.

The “.spa” applicant defined the community to include “Spa operators, professionals, and
practitioners; Spa associations and their members around the world; and Spa products and
services manufacturers and distributors.” Spa CPE Report, p. 2. The EIU Panel awarded the
applicant 4 of 4 possible points based upon a finding that these three kinds of persons and
entities “align closely with spa services.” Spa CPE Report, p. 5. If | were a manufacturer of
lotions, salts, hair products, facial scrubs and exfoliants, as well as dozens of other products
that are used in spas and thousands of other establishments and sold in stores, | would not self-
identify with “spa.” As a consumer, I should not think “.spa” if I were interested in exfoliants
and facial scrubs. As before, the EIU Panel did not look very deeply into this “alignment”

concern, and awarded the spa applicant 3 of 3 points for nexus.

C. IN ITS ANALYSIS OF THE COMMUNITY ENDORSEMENT CRITERION, THE CPE
DoTGAY REPORT MisAPPLIED ICANN’S APPLICANT GUIDEBOOK, |GNORED
ITS BYLAWS, AND EVALUATED THE REQUIREMENT LESS GENEROUSLY THAN IN
OTHER REPORTS

The EIU Panel awarded dotgay only 2 out of 4 points for Criterion #4, Community
Endorsement. Dotgay lost 1 point for the community support element and 1 point for the
community opposition element of that criterion. Both deductions by the EIU Panel were
profoundly unfair and were justified by reasoning that is inconsistent with ICANN’s governing

directives. As before, the FT1 Scope 2 Report completely failed to examine the EIU Panel’s
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analysis in light of the text, purpose, and principles found in ICANN’s governing directives

for these applications.

In connection with the support element of the community endorsement criterion, dotgay’s
application established wide and deep community support, with letters from around 150
organizations, including the ILGA. Founded in 1978, ILGA is a worldwide federation of more
than 1100 lesbian, gay, bisexual, transgender, and intersex national and local organizations in
over 100 nations on five continents. It is the leading world-wide organization dedicated to
establishing the anti-discrimination norm for the benefit of sexual and gender minorities. ILGA

enjoys consultative status with the Economic and Social Council of the United Nations.

Notwithstanding this impressive—overwhelming—support from the world gay community,
the EIU Panel refused to award the full 2 points for community support. While the ILGA was
clearly an entity dedicated to the community, the Panel found that it did not meet the standard
of a “recognized” organization. According to the Panel, the AGB defines “recognized” to
mean that the organization must “be clearly recognized by the community members as
representatives of the community.” Without citing any evidence, the Panel concluded that
there was no “reciprocal recognition on the part of community members of the [ILGA’s]
authority to represent them.” Indeed, the Panel opined that “there is no single such
organization recognized by all of the defined community members as the representative of the

defined community in its entirety.” CPE Report, p. 11.

In the foregoing analysis, the EIU Panel, once again, rewrote the directive set forth in the

Applicant Guidebook. The AGB contemplates one or more “recognized community
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institution(s)/community organization(s)” and does not contemplate a situation where there is
no “recognized community institution(s)/community organization(s)” at all. AGB, p. 4-17.
Moreover, the Applicant Guidebook defines “recognized” to mean  “the
institution(s)/organization(s) that, through membership or otherwise, are clearly recognized
by the community members as representative of the community.” ABG, pp. 4-17 to 4-18
(emphasized language omitted from the CPE Report). More than 1100 organizations
representing the rights of sexual and gender minorities have become members of ILGA, and
the United Nations has recognized it as the world-wide representative of LGBTI persons. This
is surely enough to satisfy the actual requirements of the Applicant Guidebook. If there were
any doubt about that, the EIU Panel should resolve the ambiguity by reference to the ICANN

Bylaws, which require application of the directives in a nondiscriminatory manner.

Indeed, the EIU Panel applied the actual, more liberal, requirements found in the Applicant
Guidebook to the application for “.hotel.” The hotel applicant could not identify a single
institution that was as recognized a representative of the entire hotel industry, with the
widespread membership that ILGA represents for the dotgay applicant. Instead, like dotgay,
the hotel applicant offered support from a number of “recognized” organizations. The EIU
Panel awarded 2 points for a submission that was less impressive than that made by dotgay.
See Hotel CPE Report, p. 6. Even the statement of the AGB’s directive was more liberal (and
more accurate) in the CPE Report for “.hotel” than in the CPE Report for “.gay.” Specifically,
the EIU Panel evaluating the hotel application accurately quoted the AGB’s definition of

“recognized” that included the “through membership or otherwise” language and applied the
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definition with the understanding that there will normally be several “recognized” institutions

and organizations. See Hotel CPE Report, p. 6.

In connection with the opposition element of the community endorsement criterion, only one
organization registered opposition: the Q Center in Portland, Oregon, the home of an applicant
for a competing string to that of dotgay. Yet the EIU Panel failed to award dotgay the full 2
points for opposition. Recall that the Applicant Guidebook requires an award of 2 points if
there is “[n]o opposition of relevance,” and 1 point if there is “[r]elevant opposition from one

group of non-negligible size.” AGB, p. 4-17.

To justify an award of only 1 point, the CPE Report invoked opposition from “one group of
non-negligible size” (p. 11). The FTI Scope 3 Report identified that group as the Q Center in
Portland, Oregon, and provided three references to the Q Center in the EIU Panel’s working
papers (p. 40 note 120). The references establish that the Q Center is a local community center,
geographically limited to Portland, Oregon. It is one of several gay groups and institutions in
Oregon, which is a state with a small population. The Q Center is also one of more than 200
community centers in 45 states and overseas that are members of CenterLink: The Community
of LGBT Centers, https://www.Igbtcenters.org/ (viewed January 25, 2018). CenterLink is one
of dozens of gay organizations that endorsed dotgay’s application. One two-hundredths of
CenterLink’s membership—the Q Center in Portland—was deemed sufficient to count as
opposition from “one group of non-negligible size.” In my expert opinion, the application by
the EIU Panel to dotgay’s case was an absurd interpretation of the Application Guidebook’s

stated approach for evaluating the support element of the community endorsement criterion.
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It is standard legal interpretation to read terms of a statute, treaty, or contract to avoid absurd
results.® The absurdity of the interpretation morphed into the realm of the bizarre, however,

once | examined the materials discussed in the FTI Scope 3 Report.

83 Two of the three references identified in the FTI Scope 3 Report raise red flags. One reference
reveals that in 2014 the Q Center had an organizational meltdown. See Dan Borgan, “A New
Era Begins at Q Center,” P.Q. Monthly, Dec. 19, 2014, http://www.pgmonthly.com/new-era-
begins-q-center-basic-rights-oregon-provides-financial-stability/21355 (viewed January 25,
2018). The article reported that the Q Center had been mismanaged for some years and that in
2014 its officers had resigned amid charges of fraud and mismanagement. “Q Center is in a
tumultuous time: many staff and board members have left.” Community trust had been
shattered, according to the source in the CPE working papers. A subsequent article (not
identified in the working papers) says that the Q Center’s troubles worsened in 2015.
According to this source, the Q Center was operated for the benefit of whites; persons of color
and transgender persons felt unwelcome. A Q Center panel addressing a gay bar’s blackface
performance raised tensions because it excluded voices of color. The Q Center’s turmoil
seemed to deepen, and new managers took over. David Stabler, “Can the Q Center Survive
Anger, Plunging Donations, and Staff Departures?,” The Oregonian, March 2, 2015,
http://www.oregonlive.com/portland/index.ssf/2015/03/problems_at_portlands_q_center.htm

I (viewed January 25, 2018). Soon after this article appeared, on April 1, 2015, the new Chair

o See William N. Eskridge Jr., Interpreting Law: A Primer on How to Read Statutes and the
Constitution 69-73 (2016); Antonin Scalia & Bryan Garner, Reading Law 234-39 (2012).
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of the Q Center Board wrote dotgay a letter seeking to void the earlier opposition; dotgay
passed on this letter to ICANN. On July 25, 2015, however, yet another new Chair of the Q

Center Board wrote ICANN a letter reasserting the Q Center’s opposition.

In 2014-2015, was the Q Center a “group of non-negligible size,” and was its “opposition of
relevance,” the stated criteria in the Applicant Guidebook? The EIU Panel answered yes to
both questions, yet such an answer is not even supported by the sources the EIU Panel
consulted. Indeed, those sources should have alerted the EIU Panel to proceed cautiously,
given the charges of racism and transphobia that were being made against the Q Center. Should
ICANN not be concerned that the gay community’s application for a needed string has been
penalized because of opposition by a small local group riven with strife and charged with race
and trans exclusions? Why did the EIU Panel not explore this problem? Why did FT1 not flag
it?

The FTI Scope 3 Report Confirms Dotgay’s Claim that the EIU Panel

Ignored Important Evidence that Supports Full Credit under the Nexus
Criterion

Assume, contrary to any sound analysis, that the EIU Panel correctly interpreted and applied
the Applicant Guidebook’s requirements for Criterion #2 (Community Nexus and
Uniqueness). Even under the EIU Panel’s excessively restrictive understanding of ICANN’s
requirements, dotgay’s application would merit 4 of 4 possible points, based upon a sound
understanding of the history of the gay community and based upon empirical evidence of

language actually used in the media and in normal parlance in the last century.
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Recall that the EIU Panel “determined that more than a small part of the applicant’s defined
community [of sexual and gender nonconformists] is not identified by the applied-for string
[.gay], as described below, and that it therefore does not meet the requirements for Nexus.”
CPE Report, p. 5. Specifically, the EIU Panel “determined that the applied-for string does not
sufficiently identify some members of the applicant’s defined community, in particular
transgender, intersex, and ally individuals. According to the Panel’s own review of the
language used in the media as well as by organizations that work within the community
described by the applicant, transgender, intersex, and ally individuals are not likely to consider

‘gay’ to be their ‘most common’ descriptor, as the applicant claims.” CPE Report, pp. 5-6.

The CPE Report made no effort to situate dotgay’s claims within the larger history of sexual
and gender minorities in history or in the world today. Nor did it identify the methodology or
evidence the EIU Panel followed to support these sweeping empirical statements. The FTI’s
Report on Scope 3 examined the EIU Panel’s working papers. Most of the sources it identified
are searches allegedly conducted by the EIU Panel, using terms that are blacked out (and
therefore inaccessible) in the FTI Scope 3 Report, pp. 37-39 & note 117. Has the FTI’s Scope
3 Report been censored? Or was the EIU Panel’s methodology so scattershot that even its own

working papers do not reveal how it conducted its research?

Other sources were specifically identified—and some of those sources directly support
dotgay’s position. For a dramatic example, the FT1 identified, as a major source contained in

the EIU Panel’s working papers, the Wikipedia entry for “LGBT Community,”
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https://en.wikipedia.org/wiki/LGBT_community (viewed January 25, 2018). See FTI Scope 3
Report, p. 38 note 117. Here is the first paragraph of that entry (emphasis in the original):
The LGBT community or GLBT community, also referred to as the gay
community, is a loosely defined grouping of lesbian, gay, bisexual, and
transgender (LGBT) and LGBT-supportive people, organizations, and subcultures,
united by a common culture and social movements. These communities generally
celebrate pride, diversity, individuality, and sexuality. LGBT activists and
sociologists see LGBT community-building as a counterbalance to heterosexism,
homophobia, biphobia, transphobia, sexualism, and conformist pressures that exist
in the larger society. The term “pride” or sometimes gay pride is used to express
the LGBT community’s identity and collective strength; pride parades provide both
a prime example of the use and a demonstration of the general meaning of the term.
The LGBT community is diverse in political affiliation. Not all LGBT individuals
consider themselves part of the LGBT community.
The remaining discussion in Wikipedia’s entry for “LGBT Community” uses “gay” and
“LGBT” interchangeably. For example, the Wikipedia entry has an extensive discussion of
“LGBT Symbols,” which starts this way: “The gay community is frequently associated with
certain symbols; especially the rainbow or rainbow flags. The Greek lambda symbol (‘L’ for
liberation), triangles, ribbons, and gender symbols are also used as ‘gay acceptance’ symbol.

There are many types of flags to represent subdivisions in the gay community, but the most

commonly recognized one is the rainbow flag.”

If the EIU Panel actually consulted the Wikipedia entry contained in its working papers, why
did it not mention that entry in its CPE Report? If FTI actually read the Wikipedia entry that
it cited in its Scope 3 Report, why did it not raise a question about whether the evidence

assembled by the EIU Panel really supported its conclusion that “gay” was not a name that
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matched or identified the community? These are troubling concerns. For a similar example,
taken from the EIU Panel’s working papers referenced in the FTI Scope 3 Report, pp. 37-38
& note 117, see Wikipedia, “Coming Out, https://en.wikipedia.org/wiki/Coming_out (viewed

January 25, 2018).

Many of the sources contained in the EIU Panel’s working papers (cited in FTI’s Scope 3
Report, pp. 37-39 & note 117) relate to the widely-known distinction between sexual
orientation and gender identity. See GLAAD, “Glossary of Terms—Transgender,”
https://www.glaad.org/reference/transgender (viewed January 25, 2018); Transgender Law
Center, “Values—Mission,” https://transgenderlawcenter.org/about/mission (viewed January
25, 2018), both referenced in the FT1 Scope 3 Report, p. 38 note 117. These and other sources
can support the proposition that transgender persons distinguish between sexual orientation
and gender identity and commonly use terms such as “trans” or “transgender” to describe
themselves. One could make the same point about black women who sexually partner with
other women: they distinguish among race, sex, and sexual orientation and commonly use
terms such as “black” and “feminist”—rather than “lesbian” or “gay”—to describe themselves.
Does that mean that “gay” cannot be a general descriptor for the larger community of sexual
and gender minorities, a community that includes transgender persons, black lesbians, and

intersex feminists? Of course, “gay” can be a general descriptor of such an internally diverse

group.

The FTI Scope 3 Report reveals how unsophisticated the EIU Panel’s personnel were as they

went about the process of evaluating the connection between the proposed string (““.gay’’) and
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the community of sexual and gender minorities. Consider a striking analogy. If the proposed
string were “.car,” and the Applicant Guidebook awarded no nexus points if a proposed string
“under-reached” the community (a requirement rejected by the actual ICANN Applicant
Guidebook), would the nexus requirement be defeated upon a claim that “car” did not match
or describe some members of the described community, such as people who are very proud of
their Cadillacs and never refer to their automobiles as mere “cars”? Of course not. That would
be supremely silly—but that is pretty much what the EIU Panel did when its personnel thought
that because transgender persons consider themselves part of a “trans community,” they are
not also part of a larger “gay community.” The same personnel who would conclude, “Of
course, a Cadillac owner is also part of the larger car community,” apparently were not able to
conclude, “And a transgender person is also part of the larger LGBT or gay community” (see
Wikipedia, “LGBT Community,” quoted above). Why would they make this mistake? One
explanation could be homophobia, but a much more likely explanation would be ignorance

about sexual and gender minorities—and about the term “gay.”

My earlier Expert Report, presumably available to FTI, provided a terminological history of
the term “gay” as a reference to the larger community of sexual and gender minorities. Without
repeating all of that earlier evidence, let me reassemble most of it, in order to demonstrate not
only how “gay” is, historically, the best term for the larger community of sexual and gender
minorities, but also how “gay” brings together the ways that sexuality and gender are deeply
interrelated. That is, one reason why lesbians and gay men are part of the same larger social

movement as transgender and intersex persons is that all of these people have traditionally
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been demonized and persecuted for the same general reason: they “deviate” from rigid gender

roles that are derived from a naturalized (mis)understanding of biological sex.

A. FROM STONEWALL TO MADRID: “GAY” AS AN UMBRELLA TERM FOR SEXUAL
AND GENDER MINORITIES, AND NOT JUST A TERM FOR HOMOSEXUAL MEN

In the late nineteenth and early twentieth centuries, sexual and gender nonconformists were

29 ¢¢ 99 Cey

pathologized in western culture and law as “degenerates,” “moral perverts,” “intersexuals,”
and “inverts,” as well as “homosexuals.”'® European sexologists, led by Richard von Krafft-
Ebing, the author of Psychopathia Sexualis (1886), theorized that a new population of “inverts”
and “perverts” departed from “natural” (male/female) gender roles and (procreative) sexual

practices. As freaks of nature, these people reflected a “degeneration” from natural forms.*!

Even the “inverts” themselves used these terms, as illustrated by Earl Lind’s Autobiography of
an Androgyne (1918) and The Female Impersonators (1922). Lind’s was the first-person

account of an underground New York City society of people he described as “bisexuals,”

99 ¢ 99 ¢

“inverts,” “female impersonators,” “sodomites,” “androgynes,” “fairies,” “hermaphroditoi,”
and so forth. What these social outcasts and legal outlaws had in common was that they did

not follow “nature’s” binary gender roles (biological, masculine man marries biological,

10

E.g., Havelock Ellis, Sexual Inversion (3d ed. 1915); William Lee Howard, The Perverts

(1901), and Effeminate Men and Masculine Women, 71 N.Y. Med. J. 686-87 (1900); see generally
William N. Eskridge Jr., Dishonorable Passions: Sodomy Laws in America, 1861-2003, at 39-49
(2008); Jonathan Ned Katz, Gay/Leshian Almanac: A New Documentary 213 et al. (1983).

11

Krafft-Ebing and the other European sexologists are discussed in Eskridge, Dishonorable

Passions, pp. 46-49.

44



95

96

feminine woman) and procreative sexual practices that were socially expected in this country.*?
Notice that, both socially and theoretically, what put all these people in the same class was that

they did not conform to standard gender roles and procreation-based sexual practices.

Most of these terms were derogatory, as was “homosexual,” a German term imported into the
English language in the 1890s. Some members of this outlaw community in Europe and North
America resisted the pathologizing terms and came up with their own language. In Germany,
Karl Ulrichs, a homosexual man, dubbed his tribe “urnings,” and Magnus Hirschfeld described
“transvestites” with sympathy. At first in America and subsequently in the rest of the world,
the most popular term to emerge was “gay,” a word traditionally meaning happy and joyful.
Sexual and gender minorities appropriated this “happy” word as a description of their own

amorphous subculture.

An early literary example was Gertrude Stein’s Miss Furr and Miss Skeene (1922, but written
more than a decade earlier). The author depicted a female couple living together in an
unconventional household that did not conform to gender and sexual expectations that a
woman would “naturally” marry and live with a man/husband and raise the children they
created through marital intercourse. In 1922, almost no one would have dared represent, in

print, Miss Furr and Miss Skeene as a lesbian couple or as a couple where one woman passed

12

See also Edward Carpenter, The Intermediate Sex: A Study of Some Transitional Types of

Men and Women (1908); Xavier Mayne (a/k/a Edward Stevenson), The Intersexes: A History of
Simulsexualism as a Problem in Social Life (1908).
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or posed as a man. (Such an explicit book would have been subject to immediate censorship.)

Instead, Gertrude Stein described the women thus:

“They were quite regularly gay there, Helen Furr and Georgine Skeen, they were
regularly gay there where they were gay. To be regularly gay was to do every day
the gay thing that they did every day. To be regularly gay was to end every day at
the same time after they had been regularly gay.”

If they were not completely baffled, the censors and most readers in the 1920s would have
assumed the traditional reading of “gay,” used here in a distinctively repetitive, literary
manner. Denizens of the subculture of sexual and gender outlaws would have guessed that
there was more to the relationship than a joint lease—but they would not have known whether
the women were sexual partners, whether one of them played the “man’s role,” or even whether
they were even two women, and not a woman and a man passing as a woman, or even what

Earl Lind had called an “androgyne” or “hermaphrodite.”

Gertrude Stein’s story illustrates how “gay” could, as early as 1922, have three layers of
meaning: (1) happy or merry, (2) homosexual, and/or (3) not conforming to traditional gender
or sexual norms. As the twentieth century progressed, meaning (1) has been eclipsed by
meanings (2) and (3), which are deeply related. There was in this early, closeted, era a “camp”
feature to this toggling among three different meanings, as different audiences could draw
different meanings, and audiences “in the know” could find delight in the ambiguity or being

in on the secret.
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An early example from popular culture might be helpful. In the hit cinematic comedy Bringing
Up Baby (1938), Cary Grant’s character sent his clothes to the cleaners and dresses up in
Katherine Hepburn’s feather-trimmed frilly robe. When a shocked observer asked why the
handsome leading man was thus attired, Grant apparently ad-libbed, “Because I just went gay
all of a sudden!” Audiences found the line amusing. Ordinary people, and presumably the
censors (who in the 1930s were supposed to veto movies depicting homosexuality or
transvestism), liked the handsome matinee idol’s “carefree” attitude about donning female
attire. Cross-dress for success! Hollywood insiders and people in the underground gay
community appreciated the hint of sexual as well as gender transgression. Cross-gender attire
and behavior (gender “inversion,” to use the older term) were associated with homosexuality.
And Cary Grant’s inner circle would have been shocked and titillated that this actor, who lived
for twelve years with fellow heart-throb Randolph Scott, a bromance rumored to be sexual,

would have cracked open his own closet door with this line.!3

In the mid-twentieth century, “gay” gained currency as both a specific term for homosexual
men in particular and as an umbrella term for the larger subculture where homosexual men
were most prominent but were joined by lesbians, butch “dykes,” drag queens, bisexuals,
sexual and gender rebels, and their allies. “Queer” is another term that had this quality, but it

never gained the wide currency and acceptance that “gay” did. See Figure 1, above. Indeed,

13

For a provocative analysis of the Cary Grant-Randolph Scott bromance, see Michael Musto,

Cary Grant and Randolph Scott: A Love Story, Village Voice, Sept. 9, 2010.
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in many countries, “queer” to this day carries more negative connotations than “gay,” which

continues to make “queer” a less attractive generic term.

100 A defining moment in gay history came when gay people rioted for several nights in June 1969,
responding to routine police harassment at New York City’s Stonewall Inn. As historian David
Carter says in his classic account of the riots, a motley assortment of sexual rebels, gender-
benders, and their allies sparked the “Gay Revolution.”'* Sympathetic accounts of the
Stonewall riots mobilized the popular term “gay” to mean both the homosexual men and the
community of sexual and gender minorities who participated in the “Gay Revolution.” For
example, Carter reports that this “Gay Revolution” began when a “butch dyke” punched a
police officer in the Stonewall, which triggered a series of fights, a police siege of the bar, and
several nights or protests and riots. Many and perhaps most of the fighters, protesters, and
rioters were homosexual or bisexual men, but Carter insists that “special credit must be given
to gay homeless youths, to transgendered men, and to the lesbian who fought the police. * * *
A common theme links those who resisted first and fought the hardest, and that is gender

transgression.”

101 Take the Stonewall Inn itself. It was a seedy establishment in the West Village of Manhattan

that contemporary accounts described as a “gay bar.” The patrons of the gay bar included

14" David Carter, Stonewall: The Riots That Sparked the Gay Revolution (2010).

15 1d. at 261; see id. at 150-51 (describing the first punch thrown by the “butch dyke,” who floored
a police officer).
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homosexual and bisexual men who were insisting they be called “gay” and not the disapproved
Greek terms (“homosexual” and “bisexual”) that had been devised by the doctors. Many of
the people in the gay bar were not homosexual men, but were lesbians, gender-bending “bull
dykes” and “drag queens,” gender rebels, bisexual or sexually open youth, and the friends and

allies of these gender and sexual nonconformists.®

102 Early on, Stonewall was hailed as “the birth of the Gay liberation movement.”*’ In New York
alone, it spawned organizations for “gay rights” that prominently included the Gay Liberation
Front, the Gay Activists Alliance, and dozens of other gay groups. These groups included gay
men, but also bisexuals, lesbians, and transgender persons, allies, hangers-on, and “queers” of
all sorts. The community of sexual and gender minorities knowingly used the term “gay” in
both senses—as a term displacing “homosexual” for sexual orientation and as an umbrella term
for the entire community. In San Francisco, Carl Wittman’s The Gay Manifesto (1970) made
clear that the “gay agenda” was to mobilize gender and sexual nonconformists to resist social
as well as state oppression and disapproval. “Closet queens” should “come out” and celebrate

their differences.

103 Activists also sought to reclaim the history of their community—what Jonathan Ned Katz, the

leading historian, calls “Gay American History.” First published in 1976 and reissued many

16 See id. at 67-88 (describing the reopening of the Stonewall in 1967 and the highly diverse gay
crowd that it attracted, even though its Mafia owners sought to restrict entry through a doorman).

17 Jonathan Ned Katz, Gay American History: Lesbians and Gay Men in the U.S.A. 508 (1976).
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times since, Katz’s Gay American History is populated by a wide range of gay characters, most
of whom were not homosexual men. The Americans narrating or described in the pages of
Gay American History include dozens of Native American berdaches, namely, transgender or
intersex Native Americans, whom white contemporaries called “hermaphrodites” and “man-
women”;*® poet Walt Whitman, who celebrated “the love of comrades,” which he depicted as
male bonding and intimate friendships;*° “male harlots,” or prostitutes, on the streets of New
York;?® Murray Hall, a woman who passed as a man and married a woman, as well as dozens
of other similar Americans;?* leshian or bisexual women such as blues singer Bessie Smith and
radical feminist and birth control pioneer Emma Goldman.??> More recent historical accounts
of the diverse community of sexual and gender noncomformists have, like Katz, described

their projects in terms such as Gay L.A. and Gay New York.?3

18

19

20

21

22

23

Id. at 440-69, 479-81, 483-500 (dozens of examples of transgender Indians).

Id. at 509-12 (Whitman).

Id. at 68-73 (male prostitutes, called “harlots” in a contemporary report).

Id. at 317-90 (dozens of women who “passed” as men, many of whom marrying women).
Id. at 118-27 (Smith), 787-97 (Goldman).

Lillian Faderman & Stuart Timmons, Gay L.A.: A History of Sexual Outlaws, Power Politics,

and Lipstick Lesbians (2006) (excellent account of the increasingly diverse and differentiated
population of “Gay Los Angeles”); George Chauncey, Gay New York: Gender, Urban Culture,
and the Making of the Gay Male World, 1890-1940 (1994) (although an account focusing on the
world of men, this book includes within the “gay male world” bisexual men, drag queens, fairies,
queers, and other gender-bending men and their allies).
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104 Since the early 1970s, of course, the gay community has evolved, especially as it has
successfully challenged most of the explicit state discriminations and violence against sexual
and gender minorities. As hundreds of thousands of sexual and gender nonconformists have
come out of the closet and have asserted their identities openly in our society, there has been a

great deal more specification for different groups within the larger gay community.

105 Early on and widely in the 1970s, many lesbians insisted that public discourse should discuss
the common challenges faced by “lesbian and gay” persons. In the 1990s, it was not
uncommon for community members to refer to sexual minorities as lesbian, gay, and bisexual
persons, and soon after that the blanket term “LGBT” (lesbian, gay, bisexual, and transgender)
came into prominence, in order to include transgender persons explicitly. Notwithstanding
this level of specification and the laudable impulse to recognize different subcommunities, the

term “gay” still captured the larger community.

106 | entitled my first gay rights book Gaylaw: Challenging the Apartheid of the Closet (1999).
The book described its subject in this way: “Gaylaw is the ongoing history of state rules
relating to gender and sexual noncomformity. Its subjects have included the sodomite, the
prostitute, the degenerate, the sexual invert, the hermaphrodite, the child molester, the
transvestite, the sexual pervert, the homosexual, the sexual deviate, the bisexual, the lesbian

and the gay man, and transgender people.”?* Although many readers were taken aback that

24 William N. Eskridge Jr., Gaylaw: Challenging the Apartheid of the Closet 1 (1999). The
United States Supreme Court both cited and borrowed language and citations from my law
review article that was reproduced as chapter 4 of Gaylaw in Lawrence v. Texas, 539 U.S. 558,
568-71 (2003). The Court also relied on the brief I wrote for the Cato Institute, which was drawn
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“gaylaw” might mean rights, rather than jail sentences, for sexual and gender nonconformists,
no one objected that “gaylaw” and “gay rights” did not include the law and rights relating to

transgender and intersex persons, bisexuals, and other sexual or gender nonconformists.

107 In the new millennium, after the publication of Gaylaw, the acronym summarizing membership
in the gay community has grown longer and more complicated. Sometimes the acronym is
LGBTQ, with “queer” added, and intersex persons are often included, to make the acronym
LGBTI or LGBTQI. Dotgay’s application describes the community as LGBTQUIA, namely,

lesbian, gay, bisexual, transgender, queer, intersex, and allied persons.

108 Has the expanding acronym rendered “gay” obsolete as the commonly understood umbrella
term for our community? In my expert opinion, it has not. Recall that ICANN’s requirement
for the nexus requirement between proposed string and community is not that the proposed
string is the only term for the community, or even that it is the most popular. Instead, the test
is whether the proposed string (“.gay”) “is a well-known short-form or abbreviation of the
community.” AGB, p. 4-12. There is a great deal of evidence indicating that it is. Asthe FTI

Scope 3 Report makes painfully obvious, none of this evidence was considered by the EIU

from Gaylaw as well. See id. at 567-68. Justice Scalia’s dissenting opinion cited Gaylaw so
often that he short-formed it “Gaylaw.” See id. at 597-98 (dissenting opinion).
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Panel, and none was considered by FT1 when it concluded that the EIU Panel faithfully adhered

to the ICANN and CPE guidelines and consistently applied those guidelines.
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Figure 2. A Depiction of Dependency Relations among “Community” and Modifying Adjectives
(“Gay”, “LGBT”, and “Queer”)

109Figure 2, above, reflects the usage in the searchable Internet of “gay” as modifying
“community,” and offers a comparison with other adjectives, such as “queer” and “LGBT”

modifying “community.” (The methodology for the search is contained in Appendix 2.)

110 There are other corpuses that can be searched, and | have done so to check the reliability of
the data in Figure 2. Brigham Young University maintains a Corpus of Contemporary
American English (“BYU Corpus”); it contains 520 million words, 20 million each year from
1990 to 2015. The BYU Corpus can be accessed at http://corpus.byu.edu/coca/ (last viewed
Jan. 28, 2018). The BYU Corpus captures a wide range of usage, as it divides words equally
among fiction, newspapers, spoken word, popular magazines, and academic texts. A search
of the BYU Corpus confirms the suggestion in Figure 1, above, that “gay” dominates

“LGBT” and other acronyms used to describe sexual and gender minorities. In my 2016
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search, | found 26,530 hits on the BYU Corpus for “gay,” 673 hits for “LGBT,” 193 hits for

“LGBTQ,” and 0 hits for “LGBTQIA.”

111 Does “gay community” generate a comparable number of hits? In my 2016 search of the
BYU Corpus, | found “gay community” eight times more frequently than “LGBT
community.” (“LGBTQIA community” returned no results.) While “LGBT community” is
much more popular now than it was ten or even five years ago, the most popular term

remains “gay community.” Figure 3 provides an illustration of these results.
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Figure 3. A Depiction of Dependency Relations found in the BYU Corpus among “Community” and
Modifying Adjectives (“Gay”, “LGBT”, “LGBTQ"” and “LGBTQIA”)
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112 How does this empirical evidence relate to the legal criteria that must be applied to Criterion
#2 (Nexus)? Recall that ICANN’s Applicant Guidebook awards 3 of 3 points for the
community-nexus category if the applied-for string is “a well known short-form or
abbreviation for the community” (emphasis added). Both the specific examples (above and in
the following pages) and the empirical analysis establish beyond cavil that “gay” is a “well
known short-form or abbreviation for the community.” Indeed, the data would support the
proposition that “gay” is the “best known short-form or abbreviation for the community”
(“best” substituted for “well”). But that is not the burden of the applicant here; dotgay has
more than met its burden to show that its applied-for string is “a well known short-form or
abbreviation for the community” (emphasis added). To confirm this point, consider some

current evidence.

113Bring forward the Stonewall story of violence against sexual and gender minorities to the
present: the shootings at Pulse, the “gay bar” in Orlando, Florida in June 2016. My research
associates and | read dozens of press and Internet accounts of this then-unprecedented mass
assault by a single person on American soil.?> Almost all of them described Pulse as a “gay
bar,” the situs for the gay community. But, like the Stonewall thirty-seven years earlier, Pulse
was a “gay bar” and a “gay community” that included lesbians, bisexual men and women,

transgender persons, queer persons, and allies, as well as many gay men.

5 \We examined accounts by the New York Times and Washington Post, CNN, BBC, NBC, and
NPR.
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114 Forty-nine “gay people” died as a result of the massacre. They were a diverse group of sexual
and gender minorities, and their allies and friends.?® Most of the victims were homosexual or
bisexual men enjoying Pulse with their boyfriends or dates. But some of the victims were
women, such as Amanda Alvear and Mercedes Flores and Akyra Murray. Others were drag
queens and transgender persons such as Anthony Luis Laureanodisla (a/k/a Alanis Laurell).
Yet other celebrants were queer “allies” such as Cory James Connell, who was with his
girlfriend at Pulse when he was shot, and Brenda McCool, a mother of five and grandmother

of eleven, who was with her son when she was shot.

115Consider, finally, a positive legacy of the Stonewall riots, namely, “gay pride.” For more than
40 years, the New York City gay community has hosted a Pride Parade, remembering the
degrading treatment once accorded sexual and gender minorities by the state and by society
and asserting pride in ourselves and pride that our country now celebrates sexual and gender
diversity. The New York City Pride Parade is highly inclusive and includes marchers and
floats from all gender and sexual minorities. Held in the aftermath of the Orlando shootings,
the June 2016 New York Pride Parade was one of the largest ever, and the mainstream media

celebrated the event with highlights from what most accounts called “the Gay Pride Parade.”?’

26 For biographies of victims in the Pulse shootings, see http://www.npr.org/sections/thetwo-
way/2016/06/12/481785763/heres-what-we-know-about-the-orlando-shooting-victims (last
viewed Sept. 9, 2016).

2l E.Q., Highlights from New York’s Gay Pride Parade, N.Y. Times, June 26, 2016, available at
http://lwww.nytimes.com/live/gay-pride-parade-nyc-2016/ (viewed Sept. 10, 2016).
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116 Today, the phenomenon of gay pride celebrations is world-wide. Cities on all continents

except Antarctica host these events—from Gay Pride Rio to Gay Pride Week in Berlin to Cape
Town Gay Pride to the Big Gay Out in Aukland to Gay Pride Rome to Gay Pride Orgullo
Buenes Aires to Gay Pride Tel Aviv to Istanbul Gay Pride to Gay Pride Paris. | am taking
these tag names from a website that collects more than 200 “gay pride events” all over the
world, https://www.nighttours.com/gaypride/ (last viewed January 25, 2018). A review of the
websites for the world-wide gay pride events suggests that most are just as inclusive as the

New York Gay Pride Parade.

117 There are also international gay pride events. In 2017, it was World Pride Madrid, celebrating

Spain’s leadership on issues important to lesbians, gay men, bisexuals, transgender and
intersex persons, queers, and allies. Indeed, Madrid’s annual pride celebration was voted “best
gay event in the world” by the Tripout Gay Travel Awards in 2009 and 2010. When Madrid
was chosen for this honor, media accounts routinely referred to the event as “Gay World
Pride.”?® The official website described World Pride Madrid as “the biggest Gay Pride Event
in the World” during 2017, http://worldgaypridemadrid2017.com/en/worldpride/ (viewed
January 25, 2018). Gay pride parades and celebrations all over the world illustrate the theme

that the media, especially the Internet, often use “gay” both as a generic, umbrella term for

28

E.g., Madrid to Host World Gay Pride, Gay Star News, Oct. 12, 2012, available at

http://www.gaystarnews.com/article/madrid-host-2017-world-gay-pride081012/.
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sexual and gender minorities and as a term referring to homosexual men—often in the same
article.
B. “GAY” IS AN UMBRELLA TERM FOR THE COMMUNITY THAT INCLUDES
TRANSGENDER, INTERSEX, AND ALLIED PERSONS

118 As illustrated by the accounts of the Orlando “gay bar” and the world-wide “gay pride” events,
the term “gay” remains a broad term used to describe both the larger community of sexual and
gender minorities and the smaller community of homosexual men. A simple statistical
analysis will illustrate this point. Figure 4, below, reports that “gay people,” the generic term,

remains the most popular use of the term “gay,” with “gay men” and “gay women” also

popular, but much less so.
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Figure 4. A Depiction of Dependency Relations: Frequency Various Nouns (“People”, “Man”,
“Woman”, and “Individuals ) Modified by “Gay”

119The CPE Report, however, insisted that “gay community” does not include transgender,

intersex, and allied persons. The EIU Panel offered no systematic evidence for this proposition,
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aside from its assertion that its staff did some kind of unspecified, nonreplicable browsing, an
impression that is confirmed by the FTI Scope 3 Report, pp. 37-39. As I shall show, the EIU

Panel did not browse very extensively.

120 To begin with, it is important to understand that the proliferation of letters in the acronyms,
describing the gay community by listing more subgroups, is no evidence whatsoever that “gay”
does not describe the overall community. Indeed, the CPE Report and this Second Expert
Report are in agreement that the term “gay” has been the only stable term that has described
the community of sexual and gender noncomformists over a period of generations. That “gay”
has been a longstanding, stable, and widely referenced term makes it perfect for an Internet

domain (“.gay”) for the community that consists of sexual and gender minorities.

121 Thus, almost all of the CPE Report’s examples, such as the renaming of gay institutions to
identify subgroups through LGBT specifications, are consistent with dotgay’s claim that “gay”
is a “well known short-form or abbreviation for the community.” The EIU Panel objected that
dotgay’s analysis “fails to show that when ‘gay’ is used in these articles it is used to identify
transgender, intersexes, and/or other ally individuals or communities.” CPE Report, p. 7.
Although | do not believe that statement fairly characterized dotgay’s application and
supporting evidence, | can offer some further specific examples and some systematic evidence

(with identifiable methodologies).

122 Consider the famous “Gay Games,” an international Olympic-style competition run every four
years by the Federation of the Gay Games for the benefit of the community of sexual and

gender minorities. “The mission of the Federation of Gay Games is to promote equality
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through the organization of the premiere international LGBT and gay-friendly sports and
cultural event known as the Gay Games.”?® Or: “The Gay Games and its international
Federation exist to serve the needs of athletes, artists, and activists. The mission is to promote
equality for all, and in particular for lesbian, gay, bi and trans people throughout the world.””*
Notice how the Federation uses the term “gay” as both a generic, umbrella term (“Gay Games”)
and as a more particularized term for homosexual men. And notice how the Federation uses
the acronyms (mainly, LGBT+) to describe the community with specific inclusivity, but still

refers to the endeavor with the umbrella term, i.e., “Gay” Games.

123 Most and perhaps all of the people running the Federation of Gay Games are themselves sexual
and gender minorities, so their terminology says something about usage within the community.
While LGBTQIA individuals self-identify in a variety of ways, and while some of them prefer
one of the acronyms when speaking more broadly, they also know “gay” to be a short-form for
their community. Very important is the fact that this is even more true of the larger world
population. If you asked a typical, well-informed person anywhere in the world to name the
Olympic-style competition that welcomes transgender or intersex participants, he or she would
be more likely to answer “Gay Games” (or its predecessor, “Gay Olympics”) than “Trans

Games” or “Intersex Olympics.”

29 Federation of Gay Games, Purpose and Mission Statement, https://gaygames.org/Mission-&-
Vision (viewed January 25, 2018).

30 Federation of Gay Games, “How We Do It,” https://gaygames.org/ (vie